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My aim has been in the following pages to produce a 
book of a semi-legal character for Auctioneers and 
their Pupils. Whether the book is one of the kind 
which will meet the object in view is a question the 
answer to which must be gathered from its own pages. 
Whatever questions I have raised or discussed 
(whether bearing directly upon his immediate experi- 
ence, or indirectly upon matters which in the course of 
business the Auctioneer is frequently assumed to have 
some business knowledge of), I have raised them with 
every intention of being as unassuming as the subject 
matter will permit. I have long felt that the 
Auctioneer in his daily business relations to his employer 
(whether as solicitor or client)^ must of necessity be 
credited with that amount of general knowledge of his 
legal duties and responsibilities which the subject 
matter of his transactions would be supposed to em- 
brace. The Auctioneer is undoubtedly intimately 
associated with some of the most important business 
matters which transpire between solicitor and client,Siui 
innumerable cases have arisen which shew how imme- 
diately associated he is with his principal as regards 
his duties and liabilities ; and another question is — to 
what extent and in what measure of importance the 
Auctioneer is usually regarded in the relations which 
exist between solicitor and client ? Apart from those 

A 



relations there are other and frequently more important 
matters transpiring directly between the Auctioneer and 
a vendor which bear a very important relation to the 
Auctioneer's duties and liabilities y and what these duties 
and liabilities are I have endeavoured to shew. I do not 
pretend to have discovered a fresh path for illustrating 
the Auctioneer's practice. The question which I 
originally raised in the pursuit of the subject was, what 
work is there more especially addressed to the 
Auctioneer which discusses in a popular form those 
duties and liabilities which the Law entails upon him ? 
With the exception of Bateman^s Auction FormSy the 
last edition of which was produced by Mr. KoUa Eouse, 
and one or two other works bearing more directly upon 
his practice, no work has, I believe, been published 
illustrating the semi-legal character of the Actioneer's 
calling. The ground over which I have gone is by no 
means new, as in the principal portion of these pages I 
have only endeavoured to rescue from the oblivion of the 
Law Eeports those matters a knowledge of which can 
only of necessity be gathered from our legal literature. 
The principal portion of the work consists of those 
particular cases chosen from the Law Eeports which 
may be considered most fitting to illustrate the 
Auctioneer's duties and liabilities, and also of com- 
pilations and quotations from legal treatises and other 
publications which may, perhaps, fitly aflord some 
knowledge of those transactions which . are likely 
in the course of his business career to fall within his 
experience. Wherever I have made those quotations I 
have endeavoured as far as practicable to mention the 
sources from which the information is gathered. There 



is also interspersed throughout the book reflections and 
observations which to my senior brother practitioners 
may be considered discursive and as little adding to 
their knowledge and experience. Should these obser- 
vations and reflections appear in such Ught, to 
the experienced practitioner, every apology for the 
same is oflered. They are more fitly addressed 
to the inexperienced and uninitiated, or rather, the 
Auctioneer's Pupil, and I have endeavoured to make 
them in the plainest and most unassuming manner. 
I quite feel that in many respects the work will be 
regarded as incomplete, from the fact that there 
are many other questions which could have been raised 
for consideration, and many more Cases adduced in 
illustration of the whole subject matter of the book ; 
but in venturing a work of this kind, one is uncertain 
how far to go without incurring great pecimiary risk.* 
When the two important and valuable works on the 
Principles of Eeal and Personal Property were first 
oflered to the legal student by that eminent conveyancing 
counsel and lawyer, Joshua Williams, Esq., Q.C. (one of 
the conveyancing counsel to the Court of Chancery), 
they were more especially addressed fco the legal student, 
with whom they have ever since maintained an unri- 
valled popularity. I have endeavoured in an entirely 
different path to pursue the subject of the Auctioneer's 
duties and liabilities for the benefit more especially of 
the Auctioneer's Pupil, who, from the growing impor- 
tance of the Auctioneer's business, is naturally and 
confessedly entitled to some literature bearing more 

*In Ward ▼. Hobbs, a recent ease of appeal in the House of Lords, I hare been 
unable to obtain the names of the Auctioneers. B.S. 



especially upon his business. A celebrated philosopher 
once observed, " that though it took many strokes with 
the paint brush to make the picture, and they were all 
of the same character, yet their force and expression 
must be gathered from the lights and shadows which 
were thrown in." The same may be said of a work of 
this kind, where, of necessity, the type of information 
may be given in the dull form of repetition, yet 
its importance and general bearing must be 
gathered from the scope of the whole. To the many 
it may appear as old information in a new dress, but to 
the feWy perhaps, there may be questions of value and 
interest, however badly ^* the lights and shadows may 
he thrown in.'' Lastly, I may add that most of the 
work has been prepared between the ordinary daily 
routine of business and amidst the vicissitudes which 
often attend attempts of this kind, and if there are any 
errors of a grave or frivolous character which may be 
likely to offend, my excuse must be an honest 
endeavour to impart information which may be alike 
entertaining and useful. E. S. 

Bbidgwateb, December^ 1878, 
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Introductory Chapter. 
The Duties and Ldabilitiea of Auctioneers. 

The terms " Auction '* and " Auctioneer ** are of Latin origin. 
Consequently, whilst some writers have maintained that the 
auction was invented by the Bomans, others state that it was a 
mode of sale invented by them exclusively for the disposal of 
military spoils among the soldiers. In neither instance is this 
correct. Selling by auction had long been in practice previous 
to the founding of the Eoman Empire. In the great commercial 
eras of the old world, the Auctioneer seems to have borne a part 
alike honorable as important. 

Herodotus* observes, in allusion to the Babylonians, that 
"one of their customs was one of the wisest he ever heard of. 
This was their Wife Auction, by which they managed to find 
husbands for all their young women. The greatest beauty was 
put up and knocked down to the highest bidder, then the next 
in order of comeliness — and so on to the damsel who 
was equi-distant between beauty and plainness, who was 
given away gratis; Then the least plain was put up, and 
knocked down to the gallant who would marry her for 
the smallest consideration — and so on until the plainest 
was got rid of to some cynical worthy who decidedly preferred 
lucre to looks. By transferring to the scale of the ill-favoured 
the prices paid for the fair, beauty was made to endow ugliness, 
and the rich man's taste was the poor man's gain." 

Ancient history deals very little with the details of commercial 
transactions. The earliest particular account of a bargain and 
sale recorded, is that entered into by Abraham, t "In the 
accounts of two purchases of landed property by him, we have 
the amountfi of the prices and the mode of payment. The first 

* See " HerodotuB," by Rev. G. 0. Swayne. 
t Maopherson's Annals of Commerce, 1805, 
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may be said to be rather an acknowledgment, but the second is 
a fair and absolute purchase of a field. The account gives 
evidence of the price being fixed at 400 shekels of silver current 
with the merchant The merchants were the traders, and 
probably the very class of men who introduced and adopted the 
auction, which we find subsequently practised by the 
Babylonians. 

The word auction is derived from the Latin audio, which 
signifies generally an increasing or enhancement, and hence the 
name is applied to a public sale of goods at which persons bid 
against one another. The atictio hereditaria signified a public 
sale of goods of a deceased person for the .purpose of dividing 
the money among those entitled to it. The sale was conducted 
by an argentarivs, or by a magister aiLctionis, and the time, place, 
and conditions of sale were announced, either by public notice 
or by a crier. The argentarii were the bankers or money 
changers, but were distinguished from the mensarii or public 
bankers. * The business of the argentarii, though chiefly 
that of changing money, was very varied, and comprised 
almost everything connected with money or mercantile 
transactions. They were distinguished for their connection 
with commerce and public auctions. This branch of 
their business seems to have been one of the most ancient. In 
private sales and purchases they sometimes acted as agents for 
either party, and sometimes they undertook to sell the whole 
estate of a person as an inheritance. At public auctions they 
were almost invariably present, registering the articles sold, 
their prices and purchasers, and receiving payment from the 
purchasers. The auctioneer was a person appointed from 
among the argentarii, and though strictly one of that class, yet 
in the capacity of auctioneer received the title of magister 
atictionis. At auctions the argentarii sometimes transacted 
business through their clerks or servants, who were called 
coactores. from their collecting the money. As regards the 
respectability of the argentarii, the ancient writers seem to 
contradict one another. Some writers speak of their occupation 
as respectable and honorable, while others speak of them with 
indifference. This contradiction may be easily reconciled by 
distinguishing between a lower and a higher class of argentarii. 

* See Dr, Smith's Greek aad.Boman Antiquitief , 
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The argentarii corresponded with our own conveyancers and 
conveyancing solicitors of the present day, undertaking all 
matters in connection with the sale and transfer of property, its 
conversion into money, and distribution among the relatives of 
a deceased person : these being exactly the same functions 
performed by the family solicitor of the present day. But with 
the Bomans it is stated that the argentarii not only deputed the 
actual business of the sale to the audio inagiater, but appointed 
him from among themselves. We have had corresponding 
instances in our own times of the business of an attorney and 
auctioneer being combined, (see the case of Edwards and 
Hodding treated in a subsequent chapter), but the practice has 
died out, from the reason, perhaps, that it was found imprac- 
ticable to carry on the two businesses together, the class of 
duties which usually fall to the auctioneer being entirely opposed 
to the practice of a solicitor. A wealthy argentarius who carried 
on business on a large scale was undoubtedly as much a person 
of respectability as a banker of modern times, but others who 
did business on a small scale or degraded their calling by acting 
as usurers, could not have been held in any esteem. 

When the person had been chosen to conduct the sale, he 
became magister aiictionis, and probably from this fact it has 
been asserted by some writers that the permission of a magis- 
trate was always obtained for the auction. But the term 
magister was a term applied among the Bomans to persons 
holding various],kinds of offices. It would, therefore, be incorrect 
to state, as some modern writers have, that '^Bome, so far as is 
known, invented the auction, which was at first held for the sale 
of military spoils among the soldiers, behind a spear stuck in 
the ground, whence it was called audio sub hasta — under the 
spear." Another writer refers to the practice of erecting the 
spear as a sign of the auction, without attempting to confine it 
to sales of a military character. He says, " among the ancient 
Bomans the auction was a mode of sale performed by the public 
crier sub hasta, that is, under a spear stuck up on that occasion 
by some magistrate who made good the sale by delivery of 
the goods. This custom of setting up a spear at an auction 
seems to have been derived from the circumstance that at first 
only those things which were taken in war were sold in this 
manner. Hence hasta is put for a public sale, and sub hastem 
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venire denotes to be publicly sold. This was termed audio, — 
increase, — because, according to Sigoniers, the goods were sold 
to him * qui j)liirimu7n rem augeretJ The day, and sometimes 
the hour and the terms of the auction, were advertised either 
by a common crier or in writing, and there were courts in the 
forum called * atria auctianoria,' where auctions were made, and 
to these Juvenal is supposed to allude (Sat VII.) A money 
broker argentarius was also present, who marked down what was 
bidden, and to whom the purchasers either paid down the price 
or gave security for it." 

There can be little doubt that vast quantities of loot and 
spoils of war were carried to Kome in the time of her triumph, 
and disposed of among the soldiers and citizens, and the 
former naturally erected a spear to give the sale a military 
character, but sales by auction could not have been limited to 
such commodities alone, as we have ancient writers referring to 
the audio sub hasta, and the audio hereditaria; one being for 
the sale of military spoils, whilst the other was for the sale of 
the goods of a deceased person. 

If kings have ruled empires, auctioneers have disposed of 
them, for after the death of Pertinex, a.d. 193, the Proetorian 
Guards put up the Eoman Empire at audion, which, after a 
number of bids by Sulpician and Julian, the sole competitors, 
was knocked down to the latter for 6,250 drachms. The Eoman 
Empire being then in the period of its decadence, this act of 
disposing of it by auction may be looked upon as the culminating 
point of centuries of what had been a very popular method of 
sale : the public auction. Glutted as their markets or forums 
were in times past with the spoils of conquered nations, no 
readier means of disposition could be devised so that each and aU 
might have the chance of becoming purchasers. Following 
upon this came the abuses which Bhakespear refers to : the 
practice of selling and marting the public offices for gold, to 
undeservers this practice of the Eoman soldiery may possibly 
have a long unbroken chain of connection with the practice 
among our own soldiers of disposing of what is now commonly 
termed ** loot ;" the latest auction of the kind being that 
which followed the Ashantee Campaign. 

We have seen, then, in ancient times the commodities the 
auctioneer disposed of were of a far different character to those 
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of the present day.^ Household goods, merchandize, captives, 
slaves, and the spoils of war, and apparently not the least 
important, would-be wives, were the chief things which passed 
under the hammer. 

It would probably puzzle the best antiquarians to determine 
when the practice of selling by auction was first adopted with 
us. In our wild and outer barbarian condition, when we first 
entered the arena of civilized nations, and became a *' colonial 
possession" of Ancient Eome, *^ tvhite slaves ** were exported, 
and we in our turn, acting upon the precepts and examples of 
Ancient Eome, have imported ** black slaves " from our colonial 
possessions, many of which, in the various stages and phases 
of commercial transactions, undoubtedly passed under the 
auctioneer's hammer. In fact they appear to have formed as 
important a feature in business transactions as lands and goods. 

In treating of the business of the auctioneer, we have been 
led to ask ourselves at what period of our national existence he 
became an established practitioner. Probably, having regard to 
the condition and circumstances of our national growth, his has 
been an established calling for many centuries. And we can venture 
to assert as much from an examination of certain ulterior circum- 
stances. Under the Anglo-Saxon rule, most writers are agreed 
that property was then more absolutely at the disposal of the 
proprietors than it was for some centuries following the Norman 
Conquest. Five hides of land at Holland, on the coast of Essex, 
are recorded as having been sold for twenty pounds of silver, 
and it appears that the price never exceeded five pounds of 
silver for a hide of land, even of the best quality. The details 
as to the negociations for this sale are only wanting to show 
whether it was conducted personally by the owner or by an 
intermediary agent. 

A hide of land appears to have varied from ninety-six to a 
hundred-and-sixty acres. The average price of an acre of good 

*** Some Northumbrian slaves were carried as far as Bome, where, being exposed 
to sale in the dave market,their handsome figure so engaged the compassion of a Monk 
called Gregory, that he afterwards, when he was Pope, sent Augustine to convert 
their nation to the Christian religion, who, instead of proceeding to Northumberland, 
took up his residence at Canterbury." See Bede's History of Ecclesiastical Law, 

(N.6. — ^We trust that facetious auctioneers will not take advantage of this note * 
to ascribe to their craft the honour of being the means by which our ancient pro- 
genitors were converted to Christianity.) 

B 
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land is given in the "History of Eamsey/* quoted by Macpher- 
son, as half-an-ounce of silver. 

Rent was paid in kind. Though a system of money currency 
was known to the ancients, there were very few facilities for 
disposing of their agricultural productions, and no other means 
of exacting rent except in kind. The large quantities of provisions 
brought in by the tenants of large proprietors were not consumed 
in their own households, but distributed again in the markets 
and towns. The 70th law of King In6 fixes the quantity of 
the various articles to be paid annually by the possessor of a 
farm of ten hides of land, or as much as required ten ploughs ; 
but it does not appear whether it was a regulation for the 
farms of the king's own property, like the farming laws of 
Charlemagne, or was generally binding on the land holders and 
farmers throughout the kingdom of the West Saxons. The 
articles were : — 

10 fats of honey 10 geese 

800 loaves 20 hens 

12 ambers of Welsh Ale 10 cheeses 

(Supposed to be a qnaiitity equal i amber of butter 

to a Firkin.) 

80 hluttres * «f™^^ . ^ ^ ^^ 

(The definition of this appears 20 Ibs. Weight of fodder 

to be doubtful.) . lOQ eels 

2 full grown oxen or 10 
wethers • 

This list is exceedingly interesting in many respects. We 

are unable to surmise why the landlord should have imposed 

upon the tenant payment in loaves of bread, instead of com. 

Is there any connection between this custom and the fact that 

one of the tasks which the farmer's wife imposed upon Alfred 

when he sought a hiding place from the Danes was to watch the 

biead upon the hearth ? If oije of the items of the tenant's 

rent consisted of bread, it seems reasonable to suppose that the 

very cakes which Alfred was set to watch were intended for the 

part payment of rent to the landlord. This is partially proved 

from the anxiety which the herd's wife showed in giving vent to 

her anger when she discovered that the bread had been burnt. 

Other items in the list prove the extent and richness of the soil. 

There were the light pastures to rear the wethers, and the rich 

meadow to fatten the ox. The hluttres, against which is 
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marked doubtful, some writers are inclined to believe, meant a 
superior kind of ale ; as opposed to Welsh ale, which had acquired 
the reputation of being liquor of an inferior quality. The whole 
list, however, is interesting, as showing the manners and 
customs of the Anglo-Saxons, and the condition of the country 
at that period. We can imagine a tenant at the present day 
sending up to his landlord's town residence an occasional cheese 
and a side of bacon, with a loaf of home-made or farmer's bread, 
but sending up to the hall a few " fats of honey " and '* loaves 
of bread,'' after the fashion of Alfred's burnt cakes, would be a 
somewhat incomprehensible proceeding. 

William of Malme8bury,one of the ancient historians, remarks, 
" Slaves and cattle constituted that kind of property usually 
transferred with the soil, and which was known as living money, 
whereas money made of metal was called dead money. Of the 
wealth of the great body of the people nothing is recorded, and 
there was probably nothing to be recorded except that they were 
devoured by the unconscionable avarice of their superiors." 

After the Normans established themselves commercial inter- 
course was regulated by a law which directed that markets 
should be held nowhere but within burghs, walled towns, castles, 
and safe places where the king's customs and laws could be 
secured from violation. 

Coming to the distribution of the estates of the Church by 
Henry VIIL, perhaps we have the commencement of that rivalry 
in territorial acquisition which is now so strongly shown among 
our commercial and trading classes. Henry, in his statutory 
enactments, says that for overgrants of land, more than was 
specified and intended by the king, the grantees should pay to 
him after the rate of twenty years purchase. The enactment was 
intended as a punishment and caution to all grantees not to 
conceal the quantum of the crown's grants. By another statute, 
85, Henry VIH., cap. 24, we find that two hundred acres of 
land (100 acres of meadow and 100 of pasture) at Maddinglyin, 
Cambridgeshire, with the appurtenances, are thereby declared to 
be in the whole of the yearly value of dElO. During the Wars 
of the Boses agriculture had become, and continued for some 
time after, so much neglected, that in 1549 an insurrection was 
caused owing to the excessive quantity of pasture land. 

All these circumstances have a tone and character about them 
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sufficient to enable us to form an estimate of the extent to whieh 
business transactions had reached, and if the history of land 
tenure itself were written, treating of the various causes which 
led up to some of the more important real property laws, the 
period of Henry VIII. 's reign would probably be reckoned as the 
era and introduction of the most remarkable changes in the 
nature of the owner's estate and interest. Though lands held 
in military tenure had long been made the subject of dealings 
and transactions in contravention of the original condition under 
which those lands were held, and testamentary disposition by 
great proprietors was recognized by the crown, with certain 
restrictions, yet it was not until this period that they received 
anything approaching to a volimtary confirmation from the chief 
authority of the State. It is true that several important 
enactments relating to lands had preceded the statutes 
of Henry VIII., but they had more especial reference 
to the great estates of the nobles, and did not so 
much contemplate the transfer of land from one individual 
to another, purely and simply as a commercial transaction^ as they 
did the descent of family estates, and the transactions arising 
out of the changes in the circumstances of great families and 
landed proprietors. Owners, as such, were merely so from 
family tradition or powerful influence with the crown. Perhaps 
one in twenty could not be considered a purely legal ownership, 
founded upon legal principles such as have become requisite in 
modem times to found an ownership in an estate. 

Again, looking at the changes and enactments which followed 
upon the Restoration, we may almost venture to assert that an 
unnecessary amount of importance was attached to the statute 
passed on the accession of Charles II., which formally abolished 
the system of military tenure. There can be little doubt that 
the military tenure had long prior to that period been practically 
abolished, and that this statute was the result of an over anxious 
policy on the part of a House composed entirely of landed 
proprietors, who probably, fearing with the revival of the 
monarchy, the revival of military tenure in connection with the 
estates which they were in possession of, wished to set the 
matter at rest by enacting this abolition in a formal manner by 
way of precaution, as one of the conditions of the re-establish- 
ment of the monarchy. 
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A proprietary interest in land has always been looked upon 
with especial favour, and particularly so in earlier times. A 
landed interest was the only substantial representation of a 
man's wealth. When an individual acquired riches more than 
sufficient for his mere personal requirements, he began to look 
about him for an investment in land as the only mode of 
securing to himself those riches. And in addition to this we must 
observe that down to within a very recent period transactions in 
land were always subjects of the most paramount importance, as 
being the only channels through which a person's wealth could 
be securely absorbed. To speak with more certainty of the 
times which followed the Norman Conquest, the practice of 
selling by auction was first applied only to goods and merchan- 
dize, but when the military tenure became relaxed, the estates 
of the Church parcelled out, and wealth had grown no longer to 
be the monopoly of the few, proprietors ventured to submit their 
estates by auction. To fix any particular date to the introduc- 
tion of the practice of selling by auction is next to impossible. 
The observations of Lord Mansfield, in Mason v. Amiitage, 
point to the conclusion that that mode of selling was in common 
practice in the reign of Charles II., and a glance at some of the 
old testamentary documents will show that for many 100 years 
past the practice of selling by auction prevailed. « In perusing 
a will of the 15th century, we remember one testator directing 
the sale of his houses to be made at the high cross, at the sound 
of the trumpet. This was auctioneering in its earliest stage. 

About the middle of the last century several satirical prints 
were published bearing upon auctions and auctioneers. One 
publication, entitled, ** Its agoing, or a perspective view of that 
pernicious habit of auctions, addressed to the fair trader," 
strongly implies that the trader was his own auctioneer, and he 
who had sufficient energy and business activity at command to 
get up and '* spout his wares," was enabled to steal an advantage 
over his quiet and less active neighbour. Colley Cibher, one of 
the leading dramatists of his period, went so far as to venture a 
piece at the Haymarket entitled ** The Auctioneer." Another 
writer issued a novel under that title. And not the least in 
importance is a poem of the date 1778, called " The Auctioneer, 
a familiar epistle to a friend with the head of Hippocrates, the 
od of silence, among the Egyptians, in a ring." 
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Auctioneers had so much increased at this period that a law 
was passed which provided that after the 29th September, 
1777, auctioneers within the Bills of Mortality were subject to 
an annual payment of twenty shillings, and other auctioneers 
of five shillings, for licence to carry on their business, and at 
the same time a duty was laid on all property sold by auction. 

If we seek for any farther proofs as to the practice of selling 
by auction, we shall find them in the following quotations, which 
refer to events contemporaneous with the beginning of the last 
century. 

" After reading Lucian's Auction of Lives, with the wit of 
which I was not a little diverted, in the midst of a train of 
thought I insensibly fell asleep, when fancy presented to me the 
following vision. Methought there was a general auction 
proclaimed.** This observation occurs in a very old work called 
" The Student.*' Pope also wrote : 

** Ask me why Phrine the whole auction buye, 
Phrine foresees a general excise.** 

. What kind of an individual an aerial auctioneer was we are 
unable to decide. To quote from one writer, he says, " Theie 
was a general auction, and an aerial auctioneer presented 
himself to sell furniture for the mind of every sort.** The 
description probably has reference to the position of the seller, 
who stood up above the crowd, and launched forth his wit and 
eloquence. Dryden^ when he translated Juvenal's Satires, 
adopted the translation somewhat to the period and practices 
as they really existed, when he says : — 

And much more honest to be hired and stand 
With auctionary hammer in thy hand. 
Provoking to give more and knocking thrice 
For the old household stuff or picture's price." 

No one can imagine at the present day a sale by auction 
being held by inch of candle. Yet sales of this kind seem to 
have been formerly practised among merchants. The method 
was to give notice in writing, upon the exchange and elsewhere, 
when the sale was to begin ; the goods were then divided into 
several parcels, called lots, and papers printed of the quantity 
of each and of the conditions of sale, as that none should bid 
less than a certain sum more than another had bid before. 
During the time of the bidding a small piece of about an inch 
of wax candle was burnt, and the last bidder when the candle 
went out had the lot or parcel exposed to sale. 
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There were, obyiously, two objects to be attained in this 
practice. In the first place the flickering and expiring light 
proved a stimulant to bidders, and in the second, the candle 
marked the extent of the auctioneer's authority. With the 
going out of the light the authority would cease, and no further 
bidding, if made, could be taken as against the last preceding 
bidder. So that what at a first glance may seem to have been 
an absurdity, was really a means of stimulating activity and 
regulating disputes. 

A Dutch auction is a process of sale which might have been 
at one time more or less popular in various parts of the country. 
They exist now with the itinerant traders who go about hawking 
goods which have been picked up in cheap lots from the great 
manufacturing centres. The process of sale is reversed, the 
seller naming a price beyond the value of his goods which is 
gradually lowered until some one closes with the offer. The 
word auction in a sale of this kind is evidently misapplied, but 
the term was adopted probably from the fact that such was the 
process of sale in Holland. 

Some years ago a pamphlet was published, entitled "The 
ruinous tendency of auctions, and the necessity of restraining 
them for the benefit of trade, demonstrated in a letter to the 
Right Honourable Lord Bathurst, President of the Board oi 
Trade.'' The individual who foresaw the ruinous consequences 
likely to result from auction sales, was probably one of the same 
class who foresaw the evil consequences likely to result from the 
introduction of railways. 

Cowper, in *' The Task,'* says, " Estates are landscapes gazed 
upon awhile, then advertised and auctioneered away.'' With 
the exception of a distribution now and then of the property of 
some spendthrift landed proprietor, and the sale of the property 
of a deceased person for the purpose of dividing the estate, a 
sale by auction of land or houses rarely took place until the 
latter part of the last century. This is explained by the fact 
that great personal wealth has only recently become of common 
occurrence. If estates were sold they must be parcelled out 
into small lots to undergo the process of an auction, or they 
must pass into the hands of some wealthy millionaire, at bis 
own price, by means of some private treaty. The latter was 
generally the course adopted owing to an absence of competition 
naturally consequent upon an absence of wealth. 
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Land, like all othet commodities, is governed not so much by 
its actual intrinsic value as by the scarcity or abundance of the 
means for acquiring it. 

Gambling at one period (an act having been passed in the 
reign of Queen Anne restricting it) was a very popular pastime 
with the wealthy, and many landed estates changed ownership 
through these practices. 

A great change has latterly grown up. The tide of commercial 
prosperity which has set in with the commencement of the 
present century, consequent upon the revolution in the different 
modes of production and nianufacture, has so placed wealth and 
power at the command of nearly all classes of people, that an 
increasing demand for landed property has steadily arisen. 
With so much competition amongst purchasers, the first inclina- 
tion of any proprietor having an estate or property to dispose 
of is to submit it for public auction. 

The method of conducting an auction at the present day 
differs in many respects from that of half a century ago. A 
glance into the earlier law reports shows that in one case the 
owner put the price under a candlestick, which was called a 
dumb bidding, and it was agreed that no bidding should avail 
if not equal to that. There were also candlestick biddings, as 
they were denominated, where the several bidders did not know 
what the others had offered ; a bidding of so much per cent, 
more than any other person had offered would be binding on the 
person who made it. From another case reported it appeared 
that the biddings were made by several persons putting down 
their biddings upon paper. In one case the auctioneer was a 
female, who continued silent during the whole time of the sale, 
but whenever anyone bid she gave him a glass of brandy ; the 
sale broke up, and in a private room he that got the last glass 
of brandy was decided to be the purchaser. 

The whole system of selling by auction, down to within a very 
recent period, was degraded by a deeply organized system of 
puf&ng. Equity always recognized the employment of one 
person to protect the vendor by bidding, so as to prevent the 
estate going at a less price than he intended. But this system 
became greatly abused. A genuine purchaser had no means of 
ascertaining whether the bid which went before his was a 
legitimate expression of opinion in regard to value, or whether 
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it was clap-trap got up by the owner. Litigation was constantly 
taking place, owing to purchasers ascertaining that the property 
had been pujffed up. In earlier days, when genuine bidders were 
scarce, a vendor may be said to have been at the mercy of the 
purchaser, and without competition — ^false oi real — he had no 
means of securing a bid approximating to the value of his 
property. In one of the cases noted in Vesay's Reports, 8,620, 
{Connolly v. Parsons, teinp. 1797,) the vendor had filed a bill 
against the defendant to compel him, as the best bidder at an 
auction, to complete his purchase, and to restrain him from 
proceeding in an action against the auctioneer to recover the 
deposit. The main answer to the bill was that persons were 
employed to bid, and did bid for the plaintiff, for the purpose of 
fraudently advancing the price above its fair value, and the 
following arguments on the practice of puffing were advanced on 
the part of the defendant : — 

" Persons bidding for the vendor attend ioi no Arguments in 
other purpose but to mislead the judgment and pZ^^ ^• 
raise the price upon the buyer, beyond what any against pufling 
person, who really wants the thing, will give. If there is any 
fraud in ten persons bidding for the vendor, there must be some 
fraud in one doing so. ... A purchaser judges of the 
value by his own judgment and the information of others. If he 
sees ten persons, to be supposed not connected, bidding as if for 
themselves, the fact conveyed to his mind is that there are ten 
persons who think the property of that value. Great competition 
is evidence that it may be of greater value than he thought. 
Suppose he sees several surveyors bidding for a house, that will 
influence his judgment. An auction is upon a different principle 
from a private sale. In the former the vendor renounces the 
right of fixing a price and agrees to sell at such a price as a 
competition shall raise it to. The value is out of the question on 
both sides. The principles are applicable which govern a 
contract iamiliar to the Soman law, viz. : — That you shall have 
this at such a price, provided before a given day nobody offers 
more. Cicero states the opinion of Diogenes that where the 
pmxhaser does exercise his judgment, there can be no fraud by 
the seller because there is no compulsion. Cicero reprobates 
that doctrine as bad, not only in morality but in law. Here 
there was no compulsion; but how are men's judgmental 
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exercised ? Not by the abstract merit, but by a great many 
extrinsic circumstances. In buying pictures which have no 
intrinsic value, a man is drawn in by seeing others bid." 

Lord Chancellor Loughborough said, *' I feel a vast difl&culty to 
compass the reasoning that a person does not follow his own 
judgment because other persons bid ; that the judgment of one 
person is deluded and influenced by the bidding of others. 
Where it is publicly known that persons are employed to bid 
it would be very foolish in anyone to let himself be so influenced. 
TvUyy in his Offices, says, ' if you go into the strict morality, all 
bidding up may be considered as against morality.' He reckons 
it a fraud according to that part of the stoic school he adopted, 
to offer less than you think the worth of the thing. He 
then gives the instance of the Raman Scoevola, who, admitting 
it to be worth more than he had bought it for, paid the difference, 
and he considered it, very properly, an act of munificence and 
high morality." 

There has been a marked absence latterly of litigation arising 
out of puffing. The practice has now become general to stipu- 
late by the conditions that the vendor shall be entitled to bid 
once by his agent, who is usually his solicitor. Where 
auctioneers are in the habit of ''running the bids," it is 
usually of little service against the mature judgment of a 
purchaser or his agent, and though it may be unimportant in 
its consequences where the vendor has, by his conditions, 
reserved a price, it yet exposes the transaction to the risk of 
being questioned by an unwilling purchaser. 

In many matters of practice the auctioneer's business conflicts 
with that of the solicitor. Who ought to prepare the particulars 
of sale, and who ought to receive the deposit ? The practice 
with regar<i to both varies. In and about London and in various 
parts of the country, the auctioneer gets out the advertisement 
and particulars of sale, acting under the direction and instruc- 
tions of the vendor's solicitor, and he also receives the deposit. 
In other parts of the country the auctioneer is considered the 
medium through whom the property is sold. His convenience 
is consulted as to the day of sale ; he holds the auction ; and 
with the fall of the hammer his duties cease. He has in cases 
of this kind no more to do with the preparation of the particulars 
of sale, or the matter of the deposit, than if he were an entire 
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stranger. In a majority of cases sales of estates, houses, and 
lands, come to him through the solicitor who has the business 
in hand, whose tastes or incUnations m the matter must be 
consulted. 

Many professional men hold that the preparation of the 
particulars is properly the duty of the lawyer, for the reason 
that they have to consider the circumstances of the title. One 
lot may be part freehold or part leasehold in its holding, or may 
be subject to liabilities of some kind which the title deeds alone 
disclose, of which the public ought to have notice. But these 
are matters which only affect in a very slight degree the prepara- 
tion of particulars of sale. For, on the other hand, it may be 
remarked that the materials to be gathered by a perusal of the 
deeds for preparing the particulars (especially if the deeds are 
old), would, if they alone were relied on, form a very inadequate 
description for a hand-bill. Is it a question of expediency or 
propriety? It may, perhaps, be correct to say that if an 
auctioneer is employed to sell a property, a vendor should have 
the benefit of his experience in all matters in relation to the 
conduct of the sale, and assuredly the description of the property 
in the hand-bill is a matter of importance. In all cases we think 
the correct course to be adopted would be for the professional man 
to peruse the deeds and extract the parcels therefrom, forwarding 
the same to the auctioneer, who should prepare the particulars 
and forward a fair copy to the vendor's solicitor, who should 
peruse and approve the same. It cannot be said that this would 
be a sacrifice of the vendor's solicitor's prerogatives ; or, viewed 
in its correct sense, we can hardly imagine a lawyer expending 
his legal education and ability on the production of a hand-bill, 
though it would be correct to assume that the vendor should 
avail himself of that education and ability in settling it, and 
especially so in order that it may be ascertained that there is no 
statement or other matter or thing appearing on it inconsistent 
with the vendor's interests, as contained in his title deeds. 
After the particulars of sale have been perused and approved by 
the vendor's solicitor, all further matters in connection with 
them could be left either to the auctioneer or vendor's solicitor, 
according to the latter's taste or inclination. But, as we have 
before observed, the preparation of the particulars of sale ought 
(either as a matter of etiquette between the one and the other, 
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or from the fact that the auctioneer's calling naturally fits him 
for the task) to be not only the duty but the legitimate ofiBice 
of the auctioneer. 

The duties in regard to the respective positions of auctioneer 
and solicitor for the vendor have never been clearly defined. In 
the majority of cases of sales by auction, the auctioneer is in 
great measure dependant on the vendor's solicitor for the intro- 
duction of the business, though this remark is inapplicable in 
the case of eminent auctioneers who have made themselves a 
name in their business. In one locality he is looked upon 
purely as the stakeholder, and in another a vendor's solicitor 
ignoring the question of the legitimate office of the auctioneer, 
constitutes himself a stakeholder, regardless of any question or 
point, settled or unsettled, in regard to the auctioneer's liabilities 
simply as an auctioneer. 

The solicitor is paid for his skill, labour, and responsibility ; 
the auctioneer may be considered to base his charges on the 
same principle, for we shall find that though ah auctioneer's 
knowledge of the laws of property and his education in legal 
technicalities need not be so extensive or varied, he nevertheless 
has duties to fulfil in furthering his employer's interests, which, 
in many instances, involve equal skill, equal labour, and are 
attended with equal responsibilities. No man in any business 
capacity, becomes more intimately acquainted with property and 
its marketable value and resources than the auctioneer. From 
the moment he imdertakes for his employer the disposal of his 
property he virtually becomes the agent, and in that capacity 
the law makes him responsible in various ways. 

In many parts of the country the vendor, through his repre- 
sentatives, the solicitor and auctioneer, takes the character of 
"mine host; " and, according to the importance of the sale or 
the class of people whom he expects to meet, refreshments of 
one kind or the other are provided. A few bottles of wines are 
generally decanted and sent round, but in some parts of the 
country grog drinking and even a little tobacco is recognized. 
There can be no objection to the practice at particular sales, if 
kept within reasonable bounds. But we remember in one instance, 
a few years ago, having to attend a small sale at a country inn, in 
a parish where the inhabitants for many generations had been 
proverbially hard drinkers. The property, about twenty acres 
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of land, was divided into five lots ; and the actual bnsiness of 
the sale occupied about half-an-hour. The company numbered, 
perhaps, thirty, with a " relief party " blocking the doorway. 
One lot only was disposed of, the others having been bought in. 
When the bill for refreshments came in, jour hundred grogs were 
debited. We naturally felt some sympathy for the predilections 
of such a wet parish, but the bill, of course, became the subject 
of arbitration. 

In country sales of land a little wholesome refreshment will 
sometimes prove beneficial to the vendor. But if he exceed the 
ordinary limits of good taste and sound discretion in a matter 
of this kind, he will be charged with having exceeded the usual 
limits of a strictly honorable transaction. In many parts of 
the country at sales of stock at farm houses, the practice is to 
provide a luncheon 'vihich precedes the sale, and the practice is 
gradually increasing. 

Auctions and auctioneers have now been long regarded as two 
features in connection with all kinds and all classes of property ; 
and with the commercial vitality and prosperity of the internal 
affairs of a State, they always have been, and, we think, always 
will be intimately associated. 

The auctioneer's annual license amounts to £10. A solicitor 
practising in London, or within ten miles of the General Post 
Office, if he has been enrolled three years, pays an annual duty 
of £9, or if practising beyond those limits, £6, which is levied 
as stamp duty upon the certificate which he has annually to 
take out. It seems that anybody may practise as an auctioneer. 
But in the case of solicitors they have to go through a course of 
study under articles, and pass an examination, and obtain 
enrollment before they are at liberty to practise. An auctioneer 
is very often a struggling practitioner for some years, and has 
to content himself with the crumbs which may fall from the 
legal practitioners* table. It is difficult to see why there should 
be such a disparity in the duty levied upon the one business man 
and the other. It appears to us that the least the authori- 
ties can do is to modify the duty payable by auctioneers during 
the first half dozen years of their commencement of business. 
During that period, at least, one half only of the duty now 
payable ought to be imposed. The legal practitioner has his 
responsibilities in all matters of business which he under- 
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takes for his clients. We think, also, that the cases which have 
been decided upon the point shew that auctioneers also have 
theirs. 

An auctioneer must of necessity possess a knowledge and 
experience in connection with property of all kinds. Where he 
values or sells an estate, the general features and characteristics 
of the property embrace a great many details which he will have 
to consider on behalf of his client. He must possess some 
knowledge of the science of agriculture, and be able to 
discern between good and bad farming. He must be a good 
judge of position and locality, and the natural conditions of the 
soil and its undeveloped resources. His knowledge of house 
property must embrace matters not ordinarily discussed. When 
he enters the farm yard he must affect some knowledge of stock, 
the Leicesters, the Devons, the shorthorns, the long wools, and 
South Downs, and a variety of others must all be discussed, 
and their points known to him. If he sell household goods and 
furniture, he must have at command a perfect vocabulary of 
names, and be able to distinguish between one article and 
the other. Taking an artistic view of household goods and 
furniture, it will be found that between the mansion and the 
cottage, throughout the whole range of the different articles of 
domestic use, articles of vertu, knick-knacks and curiosities of 
all kinds, a perfect study might be made of the names of those 
articles, their nationalities, the periods when they came into use, 
and of the places and people with whom their names are 
associated. If he enter a workshop or manufactory, he will 
find articles of a totally opposite kind to those which his usual 
experience bring him in contact with, and he must be prepared 
with a knowledge of their names and several uses. He is per- 
force of habit a lover of art, and must be able to distinguish at a 
glance the difference between "Corinthian,** "Doric,** " Gothic,** 
or " Benaissance.** And whether or not he chooses to affect a 
knowledge of literature, he must be a BibliophiUst. 

We have given but a faint outline of the various matters in 

connection with property which fall within the general experience 
of an auctioneer. 

An examination of the reports of cases and legal decisions 

upon matters and points in dispute between vendor and purchaser 

show that the duties and liabilities of auctioneers occupy an 
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important position, which I shall endeavour to show later on in 
the treatment of the subject. 

In one case, tried some sixty years ago, it transpired that the 
defendant was an attorney as well as auctioneer.* We cannot 
say that the business of an auctioneer is carried on as an 
exclusive occupation any more than gentlemen of the legal 
profession confine themselves to matters which may be strictly 
considered to appertain to a profession of the law. Most of our 
provincial auctioneers are either farmers or tradesmen of one 
sort and another, but whether it would be possible to combine 
the profession of law with that of the hammer at the present 
day we do not propose to decide, though with many members of 
both callings the two would, considering their abilities, be quite 
consistent and practicable. For whilst on the one hand there 
are many solicitors who would make good auctioneers, on the 
other there are many auctioneers who would probably make good 
solicitors. 

When we talk of the auctioneer's duties and liabilities in a 
general sense, we do not consider the responsibilities with 
which he is usually charged. The law has not only held him 
liable for a too little description, but for one too ample. He has 
unwittingly launched himself into litigation when his client has 
asked hipi for, and he has given up to him, the deposit which 
may be in his hands as stakeholder. He has been made liable 
in damages for omitting to make a binding contract. He has 
made payments out of the proceeds of the sale which, though 
morally correct, have been found not to be strictly legal as 
affecting the interests of the parties respectively entitled 
to such proceeds ; and the consequences have been a loss to 
himself. He has been known to have rival claimants for the 
honour of receiving the purchase money. He has been held 
liable in damages and costs where he has omitted, perhaps 
through no fault of his own, to disclose at the sale the name of 
his employer. He has been involved in litigation through some 
technical omission to procure sufficient authority for selling. 
He has got involved in law through his employer attempting to 
dispute his acts. He has been sometimes discovered to have 
failed in bis duties through an inaccurate statement in the 

* Edwards y. Hodding^ 6, Taunton, 815. 
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annual yalue. And he has even run the chance of a charge 
arising out of ohscure and incomprehensible particulars of sale. 
Disputes have arisen owing to his having delegated the sale to 
another. He may get charged with negligence in the mode of 
conducting a sale. He has before now found himself the 
enviable possessor of two deposits, arising through a re-sale, 
and a dispute going on between the vendor and two different 
purchasers as to who shall be the possessor. And his rate of 
commission and charges are sometimes a source of litigation 
between himself and his employers. 

It is in considering all these duties and liabilities that we 
shall endeavour to lay before the reader an outline of what they 
are, and how and to what extent they should govern him in the 
exercise of his daily business. 
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Chapter II. 

The first duties on sales by auction in Great Britain were 
imposed by 17, Geo. III., cap. 50, when the rates were laid 
at 3d. for every 20s. of the purchase money of estates, &c., and 
6d. for every 20s. of the purchase money of chattels. By an 
Act passed shortly afterwards (19, Geo. III., cap. 56) the duty on 
plate and jewelswasreducedfromSd. to8d. These duties remained 
with very little alteration from that tipae till 1797. — fSee 
Bateman's Excise Law,j 

By the Statute 6, Geo. IV., cap. 81, sec. 7, it is «. Geo. iv, 
enacted that every person carrying on business as ^'^' 
an auctioneer or acting as such, whether he be in partnership 
or not, must take out a separate and distinct licence, and by 
sec. 10 of the same Act it is provided that an auctioneer is not 
required to carry on his business at any particular set of 
premises. 

Duty was formerly* payable on the auction sale. Abolition of 
either of estates, furniture, or other description of *^^ ^^^ 
property, but this is now abolished by sec. 1 of the statute 8, 
Vict., cap. 15, which enacts that ** all duties of excise ^ y.^^ ^ ^g 
now payable in respect of auctioneers, auctions, and 
all acts relating to duties on sales by auction, and to auctioneers, 
save only such clauses as are contained in the 6, Geo. IV., cap. 
81, t and not repealed or altered by the Act, are hereby repealed. I 

* An auctioneer who paid the duties on a sale of lauds by auction (where the 
lands were bought in at tiie sale, and the Commissioners refused to remit the duties) 
was held entitled to recover back the amount paid from his employers in an action 
for money paidy because that action is maintainable in every case in which the 
plaintiff has paid money to a third party at the request, expressed or implied, of 
the defendant, with an understanding, expressed or implied, to rei>ay it, and it is 
not necessary that the defendant should have been relieved from a liability by the 
payment. Brittain v. Lloyd, M. dt W., 14-762. 

\ Ihis statute provided that an auctioneer, by virtue of his licence, is an 
appraiser, and may also act as house agent. 

X By the Act 19, Ge<». III., cap. 66, sec. 12, it was provided that the aulhorities 
should have power to remit the duties,provided notice was given to the auctioneer before 
bidding both by the owner and the person intended to be the bidder, of the latter being 
appointed by the former, and having agreed accordingly to bid at the sale for the 

C 
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Licence in lieu Sec. 2 of the Same Act provided that in lieu of all 
of duties. duties now imposed on licences, there shall be levied 
the annual duty of JBIO for and upon every licence to be taken 
out by every person carrying on the trade of an auctioneer. 

Who to be -^y ®®^' ^ ^^ ^^^ same Act, every person who 

deemed exercises the trade of an auctioneer, or who acts in 

auctioneers, g^^j^ capacity at any sale, and every person who sells 

or offers for sale any goods or chattels, lands, tenements, and 
hereditamentfl, or any interest therein, at any sale where any 
person or persons became the purchasers of the same by competi- 
tion, and being the highest bidder, either by being the single bidder, 
or increasing upon the biddings made by others, or decreasing* on 
sums named by the auctioneer or person acting as auctioneer. 
Exception re- or other person at such sale, or by any other mode of 
fers to sec. 5. gg^j^ j^y competition (except as hereinafter in this 
Act mentioned shall be deemed to carry on the trade of an 
auctioneer, and be required to take out licence, and 
such licence shall be renewed annually, ten days at least 
before its expiration on the 5th July. Every auctioneer 
Penalt for ^^^ ®^^^ continue to carry on his trade, and omit to 
not taking out renew his licence, and every person who shall carry 
licence. ^^ ^Yxo trade of an auctioneer without licence shall 

(except as hereinafter mentioned) forfeit ^6100. At whatever 
period of the year the licence is taken out, the full duty is paid. 
a XT' IK Section 5 of the same Act enacts that it shall not 

8, Vie, 0.15, 

Inwhatcasesabe necessary for any person sellmg any goods or 
Ucence need not chattles by auction in any of the cases following, 

to take out a licence. Goods and chatties under a 
distress for non-payment of rent or tithes of less amount than 
£20 or under, 6, Geo. IV., cap. 48, for the recovery of small debts 
in Scotland ; or under 6 and 7, WiUiam IV., cap. 76, regulating 

use and behoof of the seller, and provided such notice was verified by the oath of 
the auctioneer. It was observed by Counsel, in the course of his argument, (see 
note to Bramley v. Alt^ 8, Ves 620) that in a very late case before the Court of 
Exchequer, and afterwards upon appeal to the House of Lords, that Mr. Christie t 
not having taken the precaution to have those notices properly made, was obliged 
to pay jC5,000 or £6,000 out of his own pocket, the sales being held real. 

[The licence is obtained either at the head office, at Somerset House, London, — 
the Inland Revenue Department, — or at the office of the Surveyor of Taxes for the 
district in which the intended auctioneer resides.] 

* In some counties in England the ordinary mode of sale by auction is reversed, 
and the biddings decrease upon sums named by the auctioneer : these axe termed 
Dutch auctions. 
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proceedings of the Civil Courts in Ireland ; and 7, William IV., 
andl, Vic, cap. 43, for the more effectual recovery of small debts by 
civil bill in Ireland, or under 7, William IV., and 1, Vic, 41, 
for the more effectual recovery of small debts in Scotland, or 
under the authority of any Act in force in which the like 
exception, as by the Act specified, is given to the proper oflScer 
of Court, executing the process of such Court, without taking 
out licence, provided the same is under d920. 

Every auctioneer selling by auction any goods for the sale of 
which an excise licence is required, was by the Act 6, Geo. IV., 
cap. 81, sec. 8, required to take out such licence over and above 
his auctioneer's licence, unless the goods belonged to a licenced 
trader. By sec. 6, of 8, Vic, cap. 15, this enactment is repealed, 
and an auctioneer having a licence in force under the last named 
Act, may now sell by auction any article for the sale of which 
an excise or stamp licence is specially required. 

By section 7, it is enacted as follows : ** Every auctioneer, 
before beginning any auction, to affix or suspend a ticket or 
board containing his christian name and surname, and residence, 
painted, printed or written in large letters, publicly visible and 
legible in some conspicuous part of the room or place where the 
auction is held, so that all persons may easily read the same, 
and to keep such ticket or board affixed or suspended during the 
auction, under a penalty of d920. 

An auctioneer is liable to be called upon for the Non-produo- 
production of his licence ; sec. 8 of the same Act ^^authorUie? 
providing that '^If any person acting as an consequenoeB 
auctioneer shall not, at the time of sale by auction, ^^ 
on demand of any officer of Excise or Customs, or of Stamps 
and Taxes, produce to such officer a proper licence in force, or 
shall not immediately deposit with such officer JSIO, such person 
may be arrested and detained by any officer of the peace, and 
any officer of the peace, at the request of said revenue officer, 
at the termination of the sale, or sooner if convenient, may 
arrest and convey such person before a justice, who shall 
examine into the case, and upon proof, either by confession of 
the party, or by the oath of one or more credible witnesses, that 
the person did act as an auctioneer, and did not produce a 
licence, or deposit the £10, shall by warrant commit the offender 
to the gaol for the county or place where the sale was held, for 
any time not exceeding one calendar month. The imprisonment 
0« 
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or deposit of the £10 shall not relieve the person of the penalty 
incurred for selling without licence, but if any person, having 
deposited the money, and within one week from the day of sale 
produce to the officer a proper licence in force as an auctioneer, 
before and at such sale, such officer is to repay such person the 
full sum so deposited by him ; if otherwise, such officer, at the 
expiration of a week, to account for the same to the commissioners 
of excise, or such person as they may appoint."* 

Auctioneers are prohibited from carrying on the business of 
dealers in articles for the sale of which licences are required. 
This applies to a great number of persons exercising the trade of 
itinerant auctioneers selling goods and manufactures, chiefly 
from the hardware districts. The prohibition is contained in 
sec. 14, of 27 and 28 Vic, cap. 56, and is as follows : — " No 
licence taken out by any person to exercise the trade of an 
auctioneer, shall authorize him to deal in or sell, either on his 
own account or for his own benefit, or on account of or for the 
benefit of any other person, any commodities for the sale of 
which an excise licence is required, except upon premises in 
respect of which the owner of the commodities shall have a 
proper licence in force for the sale thereof at the time of auction. 
Provided that an auctioneer may sell such goods by auction by 
sample in any place, if the owner of such articles be licenced 
for the sale thereof in the same town or place, and provided also 
that the commissioners may authorize an auctioneer to sell any 
such goods belonging to a private person, the same not being 
sold for profit. If any person shall sell any goods by auction 
contrary hereto, he shall incur the penalties imposed for selling 
the same without the requisite excise licence." 



* At a sale of premises the vendor invited each bidder to put down two sums on 
a slip of paper, and npon collating such biddings, he whose paper contained the 
highest bidding was to be declared the purchaser, at the lowest of the two sumst if 
that exceeded the highest of any other bidder. It was held that this was a sale by 
auction within 13, Qeo. III., cap. 56, and that the vendor incurred the penalty as 
an auctioneer without being licenced, although the purchase was never completed. 
— Case quoted in FUJier^s Digest. 



37 



Chapter III. 



Part 1. 

Cases affecting the Anctixmeers' Duties and Liabilities, 

By the Statute of Frauds, 29, Car. II., cap. 8, sec. 17, a contract 
or agreement is to be in writing, and signed by the party against 
whom it is used, and the appointment of the auctioneer, which 
impliedly authorizes him or his clerk to hind the vendor, has 
been held to be within that statute. It is stated that by the act 
of bidding, (although it is by an agent) a similar authority is 
implied by the purchaser. It will be observed on a perusal 
of the cases hereafter referred to, that this statute affects 
auctioneers in a very important measure, questions in buying 
and selling transactions being constantly occurring in reference 
to its operation. Some of the earlier authorities went so far as 
to consider that buying and selling by auction was not within 
that Act. When, however, at last the authorities settled that it 
was competent for the auctioneer to bind the seller and buyer 
within the terms of the Statute of Frauds, all further disputes 
upon the point were set at rest. 

The importance of the Statute is illustrated by The auction- 
the fact that if, on the sale of goods, he omit to held respDnsi- 
make a binding contract between the vendor and ^^ '^' ^™}^*" 
purchaser, an auctioneer may be held liable in a hinding con- 
damages to the former. The case of Pierce v. *'^*' 
C(yrp, (L.E.Q.B., 9,210), was an action brought to ^^^^^^'^-^orp 
recover damages from an auctioneer by reason of his having 
omitted to make such a contract. The plaintiff sent a mare to 
be sold by auction at the defendant's repository. The defendant 
advertised the mare for sale by auction on the 20th March, 
1872, and circulated a printed catalogue of the horses to be sold 
at his sale, with conditions of sale annexed, in which the 
plaintiff's mare was described as lot 49. The defendant had a 
sales ledger which was headed, " Sales by Auction, 28th March, 
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1872," in which the plaintiff's mare was also numbered 49 ; 
but neither the catalogue nor the conditions of sale ivere annexed to 
the sales ledger, nor ivere they referred to therein. On the 28th 
March, 1872, the lots described in the catalogue were put up by 
the defendant for sale under the conditions. Plaintiff's mare was 
put up for sale, and knocked down to one Maguire for d£33, and 
thereupon the defendant's clerk wrote in the columns of the 
sales ledger left blank for this purpose, the name of Maguire as 
purchaser, and the price. Maguire refused afterwards to take 
the mare, and wrote a letter, on returning it, alleging that she 
was not steady in harness, as warranted. 

An action was brought in the Liverpool County Court by the 
plaintiff, against Maguire, for recovery of damages in respect of 
the loss sustained by the plaintiff by reason of Maguire's 
refusal to take the mare. This action was tried before the 
judge on the 23rd October, 1872, neither the sales ledger or 
Maguire' s letter being put in. At the conclusion of the case for 
the plaintiff', the then defendant's counsel contended that no 
signed note or memorandum in writing of the bargain sufficient 
to satisfy the 17th sec. of the Statute of Frauds had been put in. 
The judge nonsuited the plaintiff, who thereupon brought the 
present action against the defendant (the auctioneer)! to recover 
the sum of £30 for the damage sustained by the plaintiff through 
the negligence of the defendant, as an auctioneer, in not making 
a binding contract with Maguire, to whom the mare of the 
plaintiffs had been knocked down at the sale by auction at the 
defendant's repository, where the mare had been sent by the 
plaintiff to be sold. The defendant (the auctioneer) put in 
evidence the catalogue and conditions of sale, the sales ledger, 
and Maguire's letter. The defendant also proved by his own 
parol evidence, that the entries No. 49 of the catalogue, and in 
the sales ledger, related to the same animal, that is to say, to 
•the mare of the plaintiff, and the sale of the 28th March. It 
was contended on the part of the defendant that there was 
evidence of a signed note, in writing, of the bargain, that is to 
say, of the sale of the mare to Maguire on the 28th March, 
sufficient to satisfy the requirements of the 17th sec. of the 
Statute of Frauds. The judge was of opinion that there was 
no proof of a sufficient connection, by reference or otherwise, 
between the conditions of sale and the entries in the sales ledger, 



and gave judgment for the plaintiff. The defendant appealed, 
raising the question, for the opinion of the Court, whether, 
under the circumstances, there was evidence of a sighed note or 
memorandum, in writing, of the bargain, sufficient to satisfy 
the 17th sec. The Court held that the catalogue and conditions 
of sale were not sufficiently connected with the entries in the 
sales ledger to make a note or memorandum in writing of a 
contract by Maguire to satisfy the 17th sec. of the Statute of 
Frauds. 

It has been inferred from this decision* that the entry by the 
auctioneer's clerk was not by an authorized a'gent, so as to bind 
the purchaser, but it seems to us that the question of the legality 
of the entry by the auctioneer's clerk was not raised, the 
auctioneer's case failing more particularly from the fact that 
there was not sufficient connection between the printed catalogue 
and the sales ledger in which the entries were made. Mr. 
Justice Blackburn observed in his judgment that Maguire's 
letter which had been put in in that suit, was, in effect, a 
defective memorandum under the Statute of Frauds, because it 
did not state the price at which the mare was bought. But it 
may be said it sufficiently refers to the price written down by 
the clerk on the sales ledger. This point does not seem to have 
been raised before the County Court Judge, but if it had been 
the learned judge would have been of opinion that in order to 
make out that the letter referred to the price written down by 
the clerk, it would be essential to show that the clerk, when he 
was writing the price in the sales ledger, wrote it down in such 
a manner that the bidder was aware that he was writing it down 
as a memorandum for him. 

The authority of the clerk to bind the purchaser was not 
disputed, but, as Mr. Justice Ai'chibald observed, the evidence 
failed to bring the case within the decision of Bird v. Boulter, 
(the following case) in which it was held that there was authority 
in the auctioneer's clerk to make the entry on behalf of the 
highest bidder. 

The authority of the auctioneer's clerk is acknow- BirdY, Boulter 
ledged in Bird v. Boulter, (Neville and Mannings Eeports, 
1.318) where the plaintiff, an auctioneer, was employed by one 

* See note to the above case in the L.B.Q.B. Beps. 
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Smith to 6eU some wheat in the straw. One lot of wheat wafl 
knocked down to the defendant, at the sum of £39^ and upon 
the name of the defendant as a purchaser heing called out, the 
entry was made in the sale book by Pitt, who attended 
the auction as the plaintiffs clerk. It was contended for the 
defendant that the requisites of the 17th sec. of the Statute of 
Frauds had not been complied with, and that the defendant was 
not bound. The jury found a verdict for the plaintiff, and the 
learned judge gave leave to the defendant to enter a nonsuit. 
The defendant accordingly obtained a rule, and on the case being 
heard, the rule was discharged, it being decided to the effect 
that the highest bidder is bound by the entry in the sale book by 
the auctioneer's clerk, made in his presence, upon his name 
being called out as purchaser, even in an action brought 
by the auctioneer.* 

The following observations fell from the bench, Demnan 
C. J. : — " It appears to me that the case is distinguishable from 
Wright V. Darrah, and Farebrother v. Strnmom, and that the 
clerk made the entry, not as an automaton, but in a known 
character. Hs was present as agent for both parties.*' 

Littledale J. : — *' This case is distinguishable from Farebrother 
V. Simmons, I do not see why the cleyk should not be the agent 
of both parties, nor indeed do I see why the auctioneer himself 
should not sign as agent for the contracting party. It is 
certainly irregular that the contracting parties s]:iould act as 
each other's agents, but it is very different where the contract is 
signed by an individual who is not either of the contractors. 
Were it to be held otherwise, no broker could maintain an action in 
his own name for the breach of a contract signed by him. And 
at every auction, if the auctioneer or his clerk were not allowed 
to be the agent of the contracting parties at every bidding, each 
purchaser would have to come to the table, and sign his own 
name." 

• 

How a notice ^^ ^^ auctioneer, in a sale of goods, have 
of claim may received notice of an arrangement entered into by a 

tSneer" witii ^^^^^^ ^^^^ ^ third persou, whereby the latter, to 
regard to pro- whom the vendor was indebted, should he allowed to 
iQ^Us^han^^ purchase goods at the auction, and that the goods 

so purchased should go on account of payment of 

* Compare this case with that of Farebrother v. Simmons, where the auctioneer 
defeated his own right of action, from the fact of his having himself written the 
purchaser's name down. 
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the claim against the vendor, the auctioneer would not be 
justified in paying over to the vendor or his agent the produce 
of the goods sold at the auction, which would include the amount 
of the value of the goods bought by the creditor, on the 
assumption that he would recover from such creditor, as 
purchaser, the amount of the goods so purchased. 

In Grice v. Kenricky the auctioneer was employed OriceY.Kennck 
by one Weir to sell certain goods by auction. Weir was indebted 
to the defendant in £60, and before the sale it was agreed 
between Weir and the defendant that any goods the defendant 
might buy at the auction should go in payment of his claim 
against Weir. The plaintiff had no notice of this agreement at 
the time of sale. The defendant bought several lots, to the 
amount of £40, and the plaintiff (the auctioneer) allowed him to 
take them away on the faith of his paying for them ; but the 
defendant supposed tliat he was taking them in pursuance of 
the agreement with Weir. The day after the sale the plaintiff 
paid Weir £90 on account of the sale. Afterwards the defendant 
informed the plaintiff of the agreement between the defendant 
and Weir, and after this notice the plaintiff, on the demand of 
Weir, paid over to him the balance due on the sale, about £100, 
after deducting his, the plaintiff's, commission and charges as 
auctioneer. This sum included the amount of the goods 
purchased by Kenrick. The plaintiff (the auctioneer) then sued 
the defendant in the County Court for the amount of his 
purchases at the sale. It was held that the defendant was 
entitled to a verdict. By the terms of the original agreement 
between the defendant and Weir before the sale, the defendant 
was entitled to have the goods without payment, and the 
plaintiff's charges in respect of the goods had been satisfied 
before the action. The plaintiff, therefore, (if he had not already 
paid over the amount) would have been bound to pay over 
the whole proceeds recovered in this action to Weir, who, by the 
agreement, was not entitled to anything. The facts, therefore, 
which showed that Weir would not be entitled to recover, 
established a defence to the action by the action by the plaintiff. 
The fact that the plaintiff gave up the goods on the faith of the 
defendant paying for them created no liability in the latter, as 
he had been guilty of no deceit, and there were no facts beyond 
the mere receipt of the goods from which a promise on the part 
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of the defendant to pay could be inferred. And the fact that the 
plaintiff had paid over to Weir the price of the goods could not 
aflfect the defendant's right, as the plaintiff had then had notice 
oj the agreement between Weir and the defendant. 

In one of the old reports, 8. Vesey^ Jun., 621, it is observed 
that notice of an intended sale by auction is said to be a contract 
with all the world, and the parties to whom the notice is 
addressed ought not to be put to the expense and trouble of 
attending the auction unless the sale is to take place. In a 
recent case it was held that an advertisement of a 
ment of sale Bale is a mere declaration, and does not amount to 
to T* th^^ * contract with anyone who might act upon it, nor 
one who may to a warranty that all the articles advertised will be 
act upon it. put up for gale. 

HarrU v. In Harris v. Nickerson, (S.L.E. Q B. 286) the 

Ntekerson. defendant, an auctioneer, advertised in the London 
papers that certain brewing materials, plant, and office furniture 
would be sold by him at Bury St. Edmunds, on a certain day 
and two following days. The plaintiff, a commission broker in 
London, having a commission to buy the office furniture, went 
down to the sale. On the third day on which the furniture was 
advertised for sale, all the lots of furniture were withdrawn, 
upon which the plaintiff brought an action against the defendant 
for his loss of time and expenses. The verdict was given for 
the defendant on the principle above stated. 

In making a promise for the payment of rent out of the 
proceeds of a sale, in order to avoid a distress, an auctioneer 
should be first satisfied that he is in a position to do so, in order 
to avoid the possibility of the rent being recovered against him. 
An auctioneer Sweeting v. Turner, is a case in illustration of this 
is not justified principle. On the 1st September, 1870, the plaintiff 
^omisetopay and one Matthews entered into partnership as 
rent to avert a auctioneers, carrying on business upon premises 
the sale, with- known as " The Auction Mart, Upper Orwell Street, 
out the fuU Ipswich.*' The deed of partnership did not contain 

consent of the ^ x t. j. xi. a r xi, 

parties enti- any arrangement about the rent of the premises 
*!^ ^ ^^ which were then, and had previously been, in the 
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occupation of Matthews as tenant, at a rent of £80. ^r^u^'^r^ ^' 

It was afterwards agreed between the partners, but 

without communicating with the landlord, that part of the rent 

should be borne by the firm, Matthews paying ^£20 for that part in 

his own occupation. In November, 1870, it was arranged that 

the partnership should be dissolved, and the partnership effects 

sold, and an authority was given to the defendant, an auctioneer 

in Ipswich, by two solicitors, on behalf of the parties respectively, 

to take possession of the stock-in-trade and effects belonging to 

Messrs. Matthews d Sweeting^ and to realize the same with all 

convenient despatch, and to hold the proceeds as stakeholders 

until the solicitors should join in directing the disposition 

thereof. This authority was drawn up by the two solicitors of 

the partners, and the defendant was fully aware that he was to 

take possession of the partnership effects, and hold them against 

Matthews. The defendant took possession of the effects, and 

sold them under printed particulars and conditions of sale, 

containing, amongst others, the stipulation following : — ** Each 

and all lots shall be taken to be delivered at the fall of the 

hammer, after which time they shall remain and be at the 

exclusive risk of the purchaser, and the auctioneer shall not be 

called upon for compensation for any injury or loss sustained 

after that time.** After the sale was over, but before all the 

things had been removed by the respective purchasers, 

Sidney, the agent of the landlord of the premises, informed the 

defendant that he could not allow the things to go until he waa 

paid the rent then in arrear. The defendant said he had sold 

all the things, and could not pay it without some authority, and 

both Sidney and the defendant went to speak to Matthews, who 

was on the premises, and Sidney said that he must distrain 

unless the rent were paid. The defendant, without further 

enquiry, and without seeing either of the solicitors or the plaintiff, 

at once said to Sidney he would pay the rent out of the proceeds of 

the sale, and Sidney went away satisfied. The rent then due was 

the private debt of Matthews, and was £40 for a half year's 

rent, which was in arrear on the 1st November, 1870, less 

certain allowances, which reduced it to £37 16s. 7d., the sum 

claimed in the action. The plaintiff, having the next day heard 

of this arrangement, warned the defendant not to pay the rent, 

and a joint direction from the two solicitors was given to the 
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defendant to pay the net proceeds of the sale to the plaintiff. 
The landlord's solicitors subsequently gave the defendant an 
indemnity, and he then paid them the d9S7 15s. 7d., paying 
over the balance of the net proceeds to the plaintiff. In the first 
instance judgment was given for the defendant and on appeal, 
the question Was raised whether, under the circumstances, the 
defendant was justified in paying the said sum to the landlord. 
If the court should be of opinion in the negative, the verdict 
was to be entered for the plaintiff for the sum claimed. In 
reversing the judgment of the court below, and giving judgment 
for the plaintiff, Justice Blackburn observed that ** if the threat 
to distrain had been entered before the sale, I should be very 
much inclined to think that the auctioneer would have been 
acting within his authority in making such a contract to prevent 
the loss which the distress would have caused to his client, but 
as it happened after the sale, I am of opinion that he could 
have no such authority at all, and consequently that the 
judgment must be reversed." 

Justice Melhr observed: — "I am of the same opinion. I 
think that the auctioneer mistook his real position. No doubt 
thinking rightly, that as the rent was due, the threatened 
distress would be good, the auctioneer promised to pay the rent 
if the distress were not enforced ; and in all probability had that 
claim been made before the sale, he might have been justified in 
the course he pursued. But, unluckily, it was after he sold the 
goods that the agent of the landlord stopped him, and said he 
could not allow the things to go until the rent then in arrear 
was paid. The auctioneer said, "I have sold the goods and 
cannot pay it," but under stress of the agent he undertook to 
pay the rent. As, however, the threatened goods were not the 
property of his client, the payment ultimately made was really 
made on behalf of the purchasers. So, having thus acted under 
a mistaken impression, the defendant must be held responsible 
for the money." 

Justice Lvsh said : — " I am of the same opinion. The 
question is whether the auctioneer had the authority of those 
who employed him to pay this sum for rent out of the proceeds 
of the sale. Express authority it is clear he had none. On the 
contrary, his instructions were to sell, and hold the proceeds as 
the agent of his employers. Then, had he any anthoritj arising 
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out of the circumstances ? The paying of this money was not 
necessary to enable him to fulfil the sale, for the sale had been 
made, the property in the goods had passed to the buyers, and 
there was nothing more for the auctioneer to do but to receive 
the money and hand over the goods. I cannot, therefore, think 
he was impliedly authorized by the necessity of the case to 
promise to make the payment." 

When an auctioneer sells goods by auction, and it ^ the face of 
is intended that the purchasers shall be at liberty stipulating in 
to give acceptances or bills for the balances of their general terms 

,. , • / 1 1 • for payment in 

respective purchase-monies, (such a course being cash, an auc- 
pursued in order to secure greater competition) the *^^5®®^. ^\ ^°* 
auctioneer (in the face of the general conditions take bills or 
which usually stipulate for payment of the balance acceptances, 
of the purchase money on the delivery of the goods) should 
possess an authority to that effect, not only that the purchaser 
shall be protected from the possibility of loss arising out of his 
having given a bill, but that no doubt may arise in any other 
manner in the question of loss arising out of such acceptances. 
For it has been held that an auctioneer who is authorized to sell 
goods on the conditions that the purchasers shall pay a deposit 
at once, and the remainder of the purchase money to the 
auctioneer on or before the delivery of the goods, has no 
authority to receive payment by a bill of exchange, and such 
payment will not discharge the purchaser. 

In Earl Ferrers v. Robins, (Compton, Meeson & ^<^ri Ferrers 
Eoscoe's Eeports, 2-152) the defendant, an auctioneer, [o. M. &* b. 
was employed by the plaintiff to sell some furniture, 2-162.) 
and was desired to sell it for ready money only. The 
defendant, however, sold the furniture to one Mott, on his 
giving him a bill of exchange for the amount, drawn 
by himself upon and accepted by one Depres. The defen- 
dant afterwards applied for payment of the amount of 
the sale, and the bill, though at first refused to be taken by the 
plaintiff, was ultimately taken by an agent of the plaintiff, in 
order to get it discounted. The bill never was presented, nor 
was any notice of dishonour given, either to Mott or the 
defendant, until ten days after the bill had become due. In an 
action brought against the defendant for negligence in selling 
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the furniture otherwise than for ready money, the jury, having 
found that the plaintiff had not accepted the bill in satisfaction 
for the furniture, it was held that the negligence of the plaintiff 
in not presenting the bill, and not giving notice of the 
dishonour by which Mott was discharged from any liability on 
the bill was no answer to the action. Semble that if by the 
negligence of the plaintiff any of the parties to the bill were 
discharged, the defendant might maintain a cross action against 
the plaintiff to recover such damages as he could prove that he 
had sustained thereby. 

The cause was tried before Baron Ourney^ at the Middlesex 
sittings, when it appeared that the following were the facts. 
The plaintiff, being the lessee of a house in Harley Street, 
assigned the lease and the fixtures in the house to Mott, and 
being desirous of selling the furniture in the house, applied to 
the defendant (the auctioneer) for that purpose, and requested 
him to sell the furniture by auction, but desired him not to sell 
except for ready money. The defendant sold the furniture by 
private contract to Matty the assignee of the lease, and it was 
accordingly given up to him on MotVs giving defendant a bill 
for £750, drawn by him on one DepreSy (who had accepted it) 
and endorsed by himself generally. The defendant sent this 
bill to the plaintiff, who objected to take it and sent it back. 
Subsequently the defendant was applied to for the amount of the 
sale. An interview afterwards took place between the defendant and 
an agent of the plaintiff before the bill became due, the result of 
which was that the bill was taken away by the plaintiff's agent 
in order to obtain payment, and was placed by him in the hands 
of the plaintiff's bankers to get it discounted. The bill never 
having been presented for payment, nor any notice of dishonour 
given to the drawer or the defendant until ten days after it 
became due, the present action was commenced. It was 
objected at the trial that even if the defendant had made himself 
responsible for the amount of the goods sold by not selling for 
ready money, yet, the plaintiff having taken the bill for the 
purpose of getting it discounted, the defendant was entitled to 
notice of dishonour. The learned judge left it to the jury to say 
whether the plaintiff had consented to take the bill in payment 
of the furniture. The jury found that he had not so done, and 
returned a verdict for the plaintiff. 
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On application for a new trial it was argued for the 
auctioneer that the plaintiff, not having taken proper steps to 
enforce payment of the bill by presenting it when it became due, 
the defendant, who could only be considered in the nature of a 
surety, was discharged, and the learned judge ought to have so 
directed the jury. The plaintiff ought to have presented the bill 
for payment, and on its being dishonoured ought to have given 
notice to the defendant, in order that he might have given notice 
to Mottf the drawer. In consequence of the plaintiff not having 
given notice, it was clear that Mott, the drawer, was discharged, 
and the defendant would, therefore, be deprived of all remedy 
against him on the bill. Where a party takes a bill, it is a 
matter of law that by taking the bill he imposes on himself the 
liability to present the bill, and give due notice of its dishonour. 

Abinger, B., in refusing a new trial, said ''the first question 
is whether the defendant was liable for not selling the furniture 
for ready money, as desired by the plaintiff. It is admitted 
that he ought to have done so, and that the plaintiff was not 
bound to take the bill. The next question is whether the 
plaintiff's agent took the bill on such terms as to make the bill 
his own. If he had, then that might have operated as a 
discharge to the defendant, and would have been a sufficient 
answer to the action. But the question was left to the jury, and 
they found that the plaintiff did not take the bill as a satisfaction 
for the furniture. Then how does the matter stand? The 
defendant, being liable to the plaintiff to the amount of £750, 
and being applied to for payment, allowed the plaintiff's agent 
to take the bill ; but the jury have found that the bill 
was not taken as a satisfaction for the price of the 
furniture, and it appears to have been taken merely for 
the purpose of endeavouring to raise money upon it. If 
the plaintiff has been guilty of laches so as to discharge any 
of the parties to the bill, the defendant would have a right of 
action against him for negligence in placing the defendant in 
such a situation, that he is not entitled to maintain an action on 
the bill against the parties to it, and any damage he could prove 
he had sustained, he would in such an action be entitled to 
recover. But that is not an answer to an action brought by the 
plaintiff against the defendant for negligence in selling the 
furniture for a bill instead of ready money. In my opinion 
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there is no ground for a new trial in this case. It cannot follow 
as a consequence that the neglect of the plaintiff to give notice 
of dishonour absolved the defendant from all liability for the 
negligence. It might have turned out that the drawer was 
worth nothing, and the acceptor would still be liable to be sued 
upon the bill." 

Williams v. In re Williams and others v. Evans, the plaintiffs 
Evans. employed one Ley short, an auctioneer, to sell certain 

goods on the following amongst other conditions : — ** Each pur- 
chaser to furnish his or her name and residence, and to pay 
down into the hands of the auctioneer, or W. G. Griffiths, the 
clerk of the sale, a deposit of 5s. in the £, in part payment of 
each lot ; remainder or balance to be paid on or before delivery 
of the goods or lots purchased. The lots will be at the 
purchaser's risk at the fall of the hammer, and must be taken 
away with all faults and errors of any description, and be duly 
paid for on delivery to the auctioneer or clerk. The goods may 
remain on the premises till Tuesday evening, the 3rd November, 
1864. The sale took place on the 2nd November, 1864, at 
which one Harris purchased some malt, but owing to his not 
having complied with the conditions of sale, it was on the 4th 
November re-sold to the defendant for £47 7s. Od., on the terms 
contained in the conditions of sale. The malt was delivered to 
the defendant on the 7th November. On that day the plaintiffs, 
having reason to doubt Leyshon's solvency, had told the 
defendant not to pay any mon^y to Leyshon. The evidence on 
the part of the defendant was that he had paid Leyshon in gold 
on the 4th November, and £15 7s. Od. on the 5th November, by 
a bill of exchange, accepted by a third person, which was duly 
honoured on the 9th November, and that Leyshon had agreed to 
receive the bill as cash. Leyshon had not paid over any of the 
purchase money to the plaintiffs. The learned judge directed 
the jury, if they believed that the payments of £32 in gold and 
£15 7s. Od. by bill were made before the 7th November, to find 
their verdict for the defendant. The jury found their verdict 
for defendant. The learned Judge then reserved leave to the 
plaintiffs to move to enter a verdict for £15 7s. Od., on the 
ground that Leyshon, the auctioneer, had no authority to give 
credit to a purchaser at the sale. On the question coming on 
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for re-hearing as to the validity of the payment by bill, the 
court decided for the plaintiffs. Justice Blackburn said : — ** The 
question on the point reserved at the trial is whether or not a 
payment to an auctioneer by a bill of exchange is a valid pay- 
ment. I think on the authorities it is not. If the bill had 
become due and been paid before the authority of the 
auctioneer to receive payfhent had been revoked, it would 
have amounted to much the same thing as cash. In 
the present case the authority was revoked after the bill 
was given, but before maturity : that is, before the auctioneer 
received cash for the sum of £15 7s. Od. In Sykea Sykeav-Giies, 
V. Giks, the Court of Exchequer expressed a strong M- * W., 646. 
opinion that the auctioneer cannot receive payment from a buyer 
except in cash. If the payment had been by cheque then it 
might be a question for the jury — since it is a custom to pay by 
cheques — ^whether the payment would be good or not. In 
Thorold v. Smith, where a payment was made in the xhorold v. 
city by a goldsmith*s note to a servant sent by his Smith, ii, 
master to receive money. Holt, C. J., said he thought * 
it more a matter of evidence than of law, and any jury in 
Guildhall would find payment by a bill to be good payment, it 
being the common practice in the city. I think on the authority 
of Sykes v. Giles, payment in a bill of exchange to the auctioneer 
is not a valid payment for the purpose of discharging the debtor, 
and the verdict must, therefore, be entered for the plaintiffs for 
£15 7s. Od." 

In Sykes v. Giles, (referred to in the last case) the SykesY.OiUt, 
plaintiff having employed an auctioneer to seU ^^^^^., ^, 
certain timber growing on his estate, the following, ports, 6-646. 
amongst other conditions, were read at the sale in the presence 
of the defendant: — **That each purchaser shall pay down a 
deposit of £10 per cent, in part of the purchase money, and pay 
the remainder on or before the 17th August ; but in case any 
purchaser should prefer to pay the whole amount of his purchase 
money at an earlier period, discount after the rate of £5 per 
cent, will be allowed;" also, " That each purchaser shall enter 
into a proper agreement and bond if required, with such one, 
two or more sureties as shall be approved by the vendor or his 
agent, for the performance of his agreement pursuant to the 
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above conditions." The defendant became the purchaser of one 
lot, and paid the deposit. Some days after the sale, which was 
on the 14th February, the defendant, at the auctioneer's request, 
drew a bill of exchange for the residue of the purchase money, 
dated on the day of sale, on one 7. M., payable six months after 
the date, to his own order, and endorsed it to the auctioneer, 
who, being in diflSculties, endorsed it to a third person, to whom 
he was indebted on his own account. The bill became due on 
the 17th August, when the amount was duly paid to the holder. 
It was never transferred to the plaintiff. It was held that under 
these circumstances the delivery and payment of the bill of 
exchange was not a valid payment of the residue of the purchase 
money for the timber purchased by the defendant, the auctioneer 
having no authority to receive payment of such residue, or to 
take any security for the payment of it, but that even if he were 
authorized by the conditions to receive payment, the payment 
required was a payment in cash, and he had no authority to 
take a bill of exchange. 

The auction- ^^ ^^ auctioneer after the sale enter into a 
??'!? S?^®' *° contract for sale of unsold lots, he should obtain 

Dind the pur- , _ , . 

chaser does the purchaser's or his agent's signature to the sale 
not extend be- \yQQ\^ as evidence of the bargain, as it has been held 

yond the auc- ° 

tion. that after the auction the auctioneer has no 

i^w Vw^lfti authority to bind the purchaser. In Mews v. Carr, 
' * ' 1, H. & N., 484, the plaintiff put up for sale a 
quantity of timber, several lots of which were unsold. A few 
days afterwards the defendant called upon the auctioneer, and 
selected from the catalogue two of the unsold lots, which he 
agreed to purchase, and the latter then wrote, in the defendant's 
presence, his name in the catalogue opposite these lots. It was 
held by the Court of Exchequer that the auctioneer was not the 
agent of the defendant so as to bind him by signing his name, 
and that there was no sufficient note or memorandum of the 
bargain to satisfy the 17th sec. of the Statute of Frauds. Baron 
Bramwell remarked that "the observations of the Court in 
Oraham v. Musson were not to be misunderstood. There the 
court said that if the traveller had signed the defendant's name, 
and he had not expressed any dissent, it would have been a 
recognition of agency. Here the auctioneer signed the defen- 
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dant's name, not purporting to act for him, but as the person 
who sold the goods." 

To enable an auctioneer to recover in an action ^^ enable an 
the value of the goods sold, he must have such a auctioneer to 
possession as would enable him to support his y^urofgood! 
action. As a person to whom they are committed sold he must 
in trust, i.e., a bailee, he usually has a special abiTiegipos- 
property in the goods he is authorized to sell. In session. 
Davis V. Banks, 3, Exchequer Eeports, 435, the ^^^'\^^^ 
plaintiff was an auctioneer, and he had been put ' *' 
into possession of a certain house of one Deeley, for the purpose 
of selling in lots certain machinery and fixtures attached to the 
freehold. At the sale which subsequently took place at the 
house, the defendant bought certain lots, which, with the excep- 
tion of some spouting, valued at jB2 15s. Od., were at that time 
affixed to the freehold. According to the conditions of sale, the 
lots were to be paid for on removal, but the defendant detached 
them without such payment, and claimed to set off their value 
against a debt due to him from Deeley. The plaintiff had a 
verdict for the full amount claimed, leave being reserved to move 
to reduce the verdict to £2 15s. Od., being the value of the 
spoutings, &c., which was not attached to the freehold, if the 
court should be of opinion that the plaintiff had not such a 
possession in the fixtures as would support the present action. 
On the part of the defendant, a rule nisi was obtained, and 
afterwards made absolute, reducing the plaintiff's right of action 
to the sum of £2 15s. Od. Baron Park, in giving judgment, 
said '^ there was no doubt as to the law that the auctioneer has 
a special property, as bailee, in goods and chattels which are put 
into his possession for the purpose of sale, whether such goods and 
chattels are in his own rooms, or in the house of another person. 
The case of Williams v. Millington, 1, H., Bl., 81, is a decision to 
that effect. On the ground that he is a bailee, he may maintain 
an action for such chatties. But is he bailee of the roof of the 
house which is part of the freehold ? He cannot be considered 
to have such a possession of the house and fixtures as would 
enable him to maintain an action of trespass, quare clausum 
fregit against a party for an injury to them. He is only 
authorized at the time of his employment to sell the right of 
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detaching and removing the fixtures, and he had no possession 
of them as materials, and he was not in possession of the 
freehold. But it was said that in their severance they were 
bailed to him. That depends upon the question whether or not 
the real owner of the fixtures ever intended that the plaintiff 
(the auctioneer) should have possession of them after they were 
detached. The evidence is that the lots were to be sold as 
fixtures, which the purchaser was to detach and remove. The 
evidence, therefore, is opposed to the plaintiff's view of the 
question. The present action, therefore, so far as it respects 
those fixtures, is no more maintainable than an action of quare 
clausum fregit would be if brought for the removal of growing 
crops by an auctioneer who has been directed to sell them. The 
plaintiff's right of action, therefore, must be confined to the sum 
of £2 15s. Od., and the rule must be absolute to reduce the 
verdict to that amount." 

In Manser v. Back, (6, Ha., 443), an alteration was made in 
the printed particulars and conditions of sale, and the altered 
copies first produced in the auction room, and the auctioneer, 
having read and sold by an altered copy, inadvertently signed 
agreements endorsed on unaltered copies, and it was held that a 
purchaser (who set up his right to do so) could not enforce 
specific performance according to the conditions originally 
published. 

^f^ ^?5h^ Parol evidence of the statements of the auctioneer 
statements of B>t the time of sale is admissible where the contract 
the auctioneer jg ^ot in writing. In Eden V. Blake, (Meeson & 

mav be re- 

oeived. Welsby's Beports, vol. 13-614) in the printed 

catalogue of articles intended to be sold by auction, a dressing 
case was described to have silver fittings, but previously to the 
sale of it the auctioneer stated publicly from his box, and in the 
hearing of the defendant, that the catalogue was incorrect in 
stating the fittings of the dressing case to be of silver, and that 
it would be sold as having plated fittings, but no alteration was 
made in the catalogue. The defendant afterwards bid for the 
dressing case, and became the purchaser. In an action brought 
by the auctioneer to recover the price of the dressing case, 
which was less than d£10, it was held that parol evidence of the 
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statement of the auctioneer at the time of sale was admissible, 
the contract not being in writing. 

It will be observed here that the auctioneer's power to sue 
arose out of the fact that the contract was for less than £10, and 
consequently did not require to be in writing. Though if the 
contract had been above that amount, the auctioneer's power to 
sue would not have been affected if the auctioneer's clerk had 
bound the purchaser. (^See Bird v. Boulter. J 

In Duncan v. Cafe, (M, & W., 11-244) the question when a pnr- 
was raised whether the deposit could be recovered ®^*^®' ^ 

■*■ . , recover tne 

by the purchaser from the auctioneer without notice deposit from 
of contract being rescinded. The facts of this case ^^^^^^^''''^^y. 
were that certain matters being in dispute between cafe. M. & 
two parties, an agreement was entered into between ^'» ^^'^^^' 
them, and one of whom in the agreement entered into to refer 
the matter to arbitration, was described as the administrator of 
a deceased person, (having assumed this description from the 
fact that it was intended that he should afterwards take out 
administration) to whom certain leasehold premises, the right to 
which was in dispute, had belonged. The arbitrator directed 
the premises to be sold by an auctioneer, whose appointment 
was assented to by both parties. The attorney of one of the 
parties to the agreement, who, at the time of the sale, was 
aware that H. (the assumed administrator) had not taken out 
administration, became a purchaser, and paid a deposit to the 
auctioneer, it being understood at the time of sale that adminis- 
tration would be taken out. The assumed administrator, 
however, afterwards refused to do so, and a good title was not 
made out. It was held that the purchaser was entitled to recover 
his deposit from the auctioneer, without notice of the contract 
having been rescinded. 

The auctioneer's responsibility for omitting to ^j^^ ^^ .. 
disclose the name of his principal was illustrated in eer must dis- 
the case of Franklyn v. Lamond and others, clos^^thename 
(Manning G. & S. Eeports, 4-637). A. bought at pal. 
auction three, lots, of 100 railway shares each, one Franklyn v. 
of the conditions of sale being **the balance of the ^^''*^'*^- 
purchase money shall be paid at the office of the auctioneers, on 
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the day following the sale, except in cases where any special 
transfers are required, and to such the utmost expedition will be 
given." After the sale A. received the 300 shares, together with 
a bill of parcels describing the transaction as a sale of 300 
shares, and paid the price. The name of the owner of the shares 
was not disclosed at the time of the sale, but upon A. applying 
for a transfer — ^the constitution of the Company requiring a 
transfer by deed — ^the auctioneers informed him that they were 
only agents in the transaction, and referred him to B. as their 
principal, and as the party who alone could procure the transfer 
to be executed. In an action against the auctioneers for not 
transferring, it was held, first, that inasmuch as they had not 
disclosed their principal at the time of sale, they were personally 
liable ; secondly, by that the bill of parcels was evidence of an 
entire contract for the sale of 300 shares ; thirdly, that by 
referring A. to JB., the defendants discharged A. from tendering 
a transfer to them. Justire Maule observed in giving judgment 
in this case : — ** The first question is, what was the contract ? 
That is evidenced by the conditions of sale, and by what passed 
at the time of sale, and upon that the proper result is that the 
defendant (the auctioneer) agreed to sell to the plaintiff 300 
railway shares for £15. That arises in this way. As each lot 
was knocked down to the plaintiff, there was a distinct contract 
for the sale of 100 shares, which would be satisfied by the 
delivery of any shares in that Company to that amount. But 
the subsequent delivery and receipt of the 300 shares with the 
bill of parcels produced, and the payment of the dE15, showed 
that the parties treated the transaction as one entire sale of 300 
shares. If the three contracts remain severable, I am of opinion 
that the declaration would have been satisfied by proof of one of 
them. This, then, being a contract for the sale of 300 shares, 
the question is upon what terms they were sold, and who were 
the sellers. The defendants call themselves auctioneers. The 
purchaser's name was known to them, but the name of the owner 
of the shares was not communicated to him. One of the 
conditions of sale was that purchasers were to give in their 
names, and to pay a deposit if required ; another, ^ that the 
balance of the purchase money shall in every case be paid at the 
office of the auctioneers, at The Hall of Commerce, between the 
hours of 10 and 4, on the day following the sale, except in cases 
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where any special transfers are required, and to such the utmost 
expedition will be given.' The obvious meaning of that is that 
if the shares sold do not require any special transfer, the 
defendants are to do at their office all that remains to be done, 
to put the plaintiff into possession of the full benefit of his 
position as purchaser. That is only modified to this extent in 
cases requiring special transfer, that the same persons who were 
to make the ordinary transfer will make the special transfer as 
soon as they conveniently can. Such being the state of the 
liabilities between the parties, it is quite clear that the defen- 
dants did agree to make the transfer of these shares. To enable 
them to enter into such a contract, it was not essential that they 
should be the registered proprietors. It was perfectly practicable 
for them to procure a transfer to be made, although they them- 
selves might not be the actual owners of the shares.'* 

Bival claimants to the proceeds of sale will leave the 
auctioneer to seek legal remedies to get rid of it. In 
Best V. Hayes, Jane Gallagher, (Hurlstone d Coltman's 
Reports, 1-718 J the defendant Hayes, an auctioneer, was in- 
structed by the plaintiff Best to sell some furniture and effects, 
and which he accordingly sold by auction, the proceeds 
amounting to £610 7s. 5d. The expenses attendant upon such 
sale for printer's bills, advertisements, &c., with the amount of 
the defendant's commission were £48 13s. 8d. The defendant 
had paid £2 19s. 6d. to a person for taking care of the furniture 
and effects, by direction of the plaintiff, and £25 for rent levied 
by the landlord of the premises on which the furniture and 
effects were sold, which, together with lis., the cost of the 
distress, amounted to £77 3s. 9d., leaving a balance of 
£533 8s. 8d. During the sale the defendant paid the plaintiff 
£300 on account, leaving a balance in his hands of £233 3s. 8d., 
and he afterwards received a notice on behalf of Jane Oallagher, 
that she claimed the proceeds of the furniture and effects. 
Oallagher sought to recover on the ground that the furniture was 
purchased by the plaintiff for her, and on her sole account, but 
in his. Best's, name. The auctioneer obtained an interpleader 
order from the terms of which his relative position to the rival 
claimants might be better understood by quoting the material 
portions of the order : ** Upon hearing counsel, &c., I do order 
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that as to the sum of £248 8s. Id. [on the hearing of the inter- 
pleader summons, the plaintiff, having objected to the amount 
bf the commission claimed by the defen lant, he consented to 
give up £15, and the order was accordingly drawn up for 
£248 8s. 8d.] in which the defendant claims no interest, that 
the parties do proceed to the trial of an issue in the Court of 
Exchequer, in which the said plaintiff shall be plaintiff, and the 
said Jane GaUagher, the claimant, shall be the defendant, and 
that the question to be tried shall be whether the proceeds of 
the sale of the goods alleged to belong to the plaintiff, and 
claimed by the said Jane OaUagher, are the property of the said 
Jane OdUagher as against the said plaintiff. The said sum of 
£248 8s. 8d. to be paid into Court to abide the further order of 
the Court. And I further order that the said Jane GaUagher 
and the plaintiff shall be barred from prosecuting their claim 
against the defendant for or in respect of the said sum of 
£248 8s, 8d." 

If an auctioneer accept a bidding from a person, 
agent, oharac- BXii upon such bidding the goods are knocked down 
*®' .°' *8e^* to him, the auctioneer, if he have any reason to 

nnaiBolosed at 

sale, though suppose that such person is actmg merely as agent, 
known toven- gbould have the question settled by the bidder's own 

statement, as to the character in which he is bidding, 
whether as purchaser or agent, to prevent any question arising. 

In the case of Williamson v. Barton, (HurUtone d 
^aiiZ'"^^' Norman's Reports, 7-809 J the question of agency was 

raised, and it was sought to estabhsh the agent's 
liability for omitting to disclose the name of his principal, but 
the Court of Exchequer were equally divided in opinion upon 
the point raised. The facts and arguments, and the decisions 
in this c^se are important to auctioneers, and are worth 
quoting. It appeared that the plaintiff, who was a farmer in 
Pembrokeshire, being about to quit his farm, put up his faim 
produce for sale by auction. The auction took place on the 25th 
September, 1857, when the defendant attended and bid' for 
several lots of hay and com, which were knocked down to him 
as the highest bidder for £150. Thereupon the auctioneer asked 
him his name in the usual way, and he replied ^^ Barton,'* 
without saying whether he was purchasing for himself or any 
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other person, and the auctioneer's clerk wrote it down as the 
name of the purchaser. The defendant had been for some time 
previous to, and was at the time of sale, foreman to one Smith, 
a government contractor, who was then executing certain works 
at Pembroke dockyard. The defence to the action was that the 
defendant bought the hay, not for himself, but for Smith. The 
plaintiff was present at the sale, but took no part whatever. He 
knew that the defendant was Smith's foreman, but he knew 
nothing as to whether he was on this occasion buying for 
himseK or Smith. The defendant had, however, on previous 
occasions purchased stone of the plaintiff for Smith. The 
auctioneer knew nothing either of Smith or of the defendant, or 
of their business relation to each other, and a few days after the 
sale sent in the account to the defendant. The hay and com 
were, without any direction or interference of the defendant, 
fetched away in carts belonging to Smith, and were consumed 
by Smith's horses before his death, which occurred about ten 
days after the sale. 

The conditions of sale, so far as material, were as follows : — 

I. That the highest of two or more bidders shall be the 
purchaser, and in case of a dispute between the bidders, 
the lot in dispute shall be put up again for sale, if the 
auctioneer shall think proper so to do, otherwise he is 
to determine which of the parties is to be the purchaser. 

II. That each lot shall be considered as dehvered on being 
knocked down, and on the highest bidder complying 
with the condition next hereafter mentioned. 

III. * That the highest bidder shall, on being declared 
such, name a person present to be approved of by the 
auctioneer or his clerk to join him or her as a partner 
for the lots sold, and that such person, on his or her 
consenting to become such partner, shall be considered 
jointly and severally answerable for the payment 
of the purchase money with such highest bidder. 
And in case any such highest bidder shall neglect 
or refuse to procure the consent of any person 
or persons to be approved of as aforesaid, the lot may 
be re-sold, and the first purchaser charged with any 
expenses and loss of such re-sale, (if any) or he or she 

* Compare this condition with B. Bramwell's observations in a subsequent case. 



58 

may be treated as a ready-money purchaser, and liable 

to be proceeded against for the recovery of the same, 

or the sale may be declared void at the option of the 

auctioneer, but in case any such highest bidder shall 

procure the consent of any person or persons to be 

approved of as aforesaid, the same shall be considered 

under the conditions equivalent to having signed the 

sale book. (By this condition the money for the 

purchases at the sale was payable on the 25th January, 

1858.) 

On an action by the plaintiff against the defendant for goods sold 

and delivered, the latter pleaded never indebted. The learned 

judge left it to the jury to say whether the defendant authorized 

the auctioneer to sign his name as the purchaser of the goods, 

telling them that if they were of that opinion, the defendant was 

liable for the price. If, however, they should think that 

although the defendant entered into a binding contract, the 

evidence showed that the goods were delivered, not to the 

defendant, but to some one else, he was not liable. 

The jury, having found a verdict for the defendant, a rule nisi 
for a new trial was obtained, on the ground of misdirection. In 
showing cause against the rule, the following arguments were 
advanced on behalf of the defendant. The real 
thedSendant' ^^^stion was whether the defendant purchased the 
goods on his own behalf, or merely acted as the 
agent of Smith, and that was properly left to the jury. The 
plaintiff knew that the defendant was the agent of Smith. He 
had on previous occasions sold stone to Smith, and received 
payment of it through the defendant. 

PoUock, C. B. — No doubt the defendant might have been 
dismissed by Smith from his service shortly before the auction, 
but still, looking at all the circumstances, there was evidence 
from which the jury might infer that the defendant was acting 
for Smith, and that the plaintiff knew it. 

The defendant did not authorize the auctioneer to sign his 
name as the purchaser of the goods. 

PoUock, C. B, — If a person buys goods in his own name, he 
is liable to pay for them, although he, in fact, acts for another. 

Wilde, B. — If the goods were knocked down to the defendant, 
and he was asked his name, he replied, ''Barton," is not that 
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evidence of an authority to the auctioneer to sign his name as 
purchaser ? 

It was not conchisive, and it was properly submitted to the 
jury, who found for the defendant. 

Pollock, C. B. — The question is, whether the plaintiff, being 
present, and well knowing that the defendant was the servant of 
Smithy it was necessary for the defendant to say, ** I was bidding 
for Smith.'' 

The following arguments were advanced for the 
plaintiff. There was a primd facie evidence of a ^f^^'^"' 
contract with the defendant. By the conditions of 
sale the highest bidder was to be the purchaser, and the 
defendant was the highest bidder at the [time of the] sale. A 
complete contract was entered into between the plaintiff and 
defendant, and that cannot be varied by showing that the 
defendant was the agent of Smith. 

Wilde, C. B. — Suppose a man goes into a shop and orders 
some cloth to be sent to a particular place, upon which the 
shopman asks him his name, and he gives it ; prima fade he 
makes the contract on his own behalf; but suppose for a 
moment a tailor and a shopman knew that fact, might not the 
jury find that the order was given on behalf of the tailor ? 

There is a difference betweeen buying in a shop and at an 
auction, for there the auctioneer is agent for both buyer and 
seller. Parol evidence is admissible to vary the terms of a 
contract after it has been reduced to writing by an auctioneer. 
The cases are collected on the note to Thompson v. Davenport, 
in Smith's Leading Cases, vol. 2, p. 303, 4 ed., where it is said 
that ** parol testimony never can be heard for the purpose of 
discharging the a.gent, but may always be so for that of charging 
the principal.'' The defendant authorized the auctioneer to sign 
his name as the contracting party, and, therefore, if the plaintiff 
had known that the defendant was authorized by Smith to buy 
for him, although he might have shown the agency for the 
purpose of suing Smith, the defendant is not at liberty to set it 
up for the purpose of discharging himself. 

Wilde, B. — If the contract was with the defendant, it was 
immaterial whether or no he was an agent, but in ascertaining 
whether he did contract, it is important to enquire whether he 
was an agent. 
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The plaintiff might have objected to the admissibility of any 
evidence of agency, for the purpose of varying the contract. 

PoUocky C. B, — I think not. I agree with my brother Wilde, 
that in investigating whether the defendant made the contract 
on his own behalf, evidence of the relation between him and 
Smith is important. 

The fact that the plaintiff knew the defendant was the foreman 
of Smith does not alter the case. In Magee v. Atkinson (2 
Meeson & Welsley's Eeports, 440), the contract was made by 
two brothers, each of whom must have known that the other 
was acting as agent, and it was held that if defendant entered 
into a written contract in his own name, he could not afterwards 
set up that he was acting as broker merely ; and that althpugh 
known to be a broker, if he signed the contract in his own name 
he was liable. In Higgins v. Senior, (8, Meeson & Welsby's 
Eeports, 834) where the defendant had executed an agreement 
for the sale of goods, purporting on the face of it, to be made and 
subscribed by him, it was held that it was not competent for the 
defendant to discharge himself by proving that the agreement 
was made by him as agent for a third person, and that the 
plaintiff knew the fact at the time the agreement was made and 
signed. So in Jones v. Littledale, (6, A. & E., 486) where 
the defendants were brothers, sold goods by auction, and gave 
an invoice describing the goods as bought of themselves, it was 
held that they could not, in action for the non-delivery of the 
goods, defend themselves by evidence that they sold as agents, 
and had intimated that fact before and at the time of sale, and 
that the principal being indebted to them, the invoice had been 
made out in their names according to custom, to secure the 
payment of the purchase money through their hands. 
Secondly, the learned judge having left two questions to the 
jury, and they having found a general verdict, it is impossible to 
say upon which the verdict proceeded. The jury were told that 
although they were satisfied that the contract was made with 
the defendant, they ought, nevertheless, to consider whether 
there was evidence that the goods were delivered to him. But 
there was a binding contract with the defendant, and the 
delivery was under that contract. The moment the contract 
was signed, the goods were at the risk of the defendant, and the 
property in them passed to him. Therefore it was a mis- 
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direction to tell the jury that it was open to them to find a 
delivery for some one else. 

B. BramwelL — The Court of Queen's Bench have lately 
decided (^Cusaek v. Robinson, 1, B. & S., 299), that the goods 
may be accepted within the Statute of Frauds before delivery. 
Suppose the defendant had seen the goods, according to your 
argument there would have been an acceptance of them by him. 

The learned judges differed in opinion. Pollock^ 
C. B,, holding that there was evidence from which £.®?j?^°^^ ^ 

^ Wtllianuon y. 

the jury might infer that the defendant did not Barton. 
purchase the goods on his own behalf, but as agent 
only. Bramwelly J5., held that it was properly left to the jury 
to say whether the defendant authorized the auctioneer to write 
his name as purchaser. 

Channell, £., and Wilde, B., held that even if the evidence 
warranted the jury in finding that the plaintiff actually knew 
that the defendant was purchasing as agent, the question would 
remain whether the defendant, by his conduct, made himself 
personally liable, and that a party who bids at an auction, and 
gives his name simply to the auctioneer, must be understood to 
be the contracting party, and ought to be held liable as such. 

Bramivell, J5., made the following observations in the course 
of his judgment, which are worth quoting : — " On the facts 
disclosed, I am of opinion that the defendant made himself 
liable. It is well settled that an agent is responsible, though 
known to the other party to be an agent, if by the terms of the 
contract he makes himself the contracting party, (see Higgins v. 
Senior^ 4, M. & W., 834). Supposing that it was competent to 
the jury in the above evidence to find that the plaintiff actually 
knew that the defendant was buying for Smith, the fact would 
still remain whether the defendant, by what he did, made 
himself the contracting party. It is clear to my mind that he 
did. He communicated to no one that he was acting as agent. 
There is not a single incident, however slight, in his conduct at 
the sale, to distinguish it from that of a man who was buying for 
himself. It was the ordinary conduct, in all respects, of a buyer 
at an auction. There was nothing, therefore, in which the jury 
could properly be invited to find that he did not make himself a 
contracting party. It is not too much to ask or expect if a man 
who walks into an auction room and becomes a purchaser, that 
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when he gives his own name he should protect himself from 
bein^ taken as the contracting party. It is said to be a hard 
case on the defendant. But it is dangerous and unwise, even in 
a hard case, to throw doubts on the proper conclusions to be 
drawn from the ordinary events at an auction room. Sales by 
auction are far too common, and the e£fect of bidding and giving 
a name to the auctioneer as purchaser, far too widely under- 
stood by the community to admit of such doubts being 
sanctioned." 

Bramwell, J5., who took an opposite view to B. Wilde, sup- 
ported his view with the following observations : — ** No doubt a 
person who is acting for another, and known by him with whom 
he deals to be so acting, may and will be personally liable if he 
contracts as principal, and that whether he contracts by word of 
mouth or in writing. The difiTerence is that if the contract is 
by word of mouth it is not possible to say from the agent using 
the words ' I ' or ' me ' that he means himself personally, whereas 
if the contract is in writing, signed in his own name, and 
speaking of himself as contracting, the natural meaning of the 
words is that he binds himself personally, and he is taken to do 
so, and then the other party is bound to him. Therefore, in 
this case, had the defendant himself signed the conditions of 
sale as purchaser, it may be conceded that he would have been 
liable ; but the plaintiff would also have been bound to him. 
But he did not sign the conditions of sale himself ; they were 
signed by the auctioneer's clerk, and unless the auctioneer's 
clerk had authority from him so to sign his name, the defendant 
is not bound by the signature. The question, therefore, was a 
proper one to leave to the jury, unless the admitted facts showed 
that the auctioneer's clerk had such authority. Now the 
admitted facts relied on by the plaintiff, were that the defendant 
attended the sale, that he bid, that he was asked his name, gave 
it, and it was written down, and I agree that in ordinary cases a 
man so acting gives authority to the auctioneer to sign his name 
as a purchaser, and if the case stopped there the defendant 
would be bound. But he may show other facts, which, taken in 
connection with those first named, alter their effect. . . . 
The conditions of sale were misunderstood by the plaintiff's 
counsel. The purchaser, not having given security, and the 
seller not electing to put up the lot again, the transaction 
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became a ready money one ; the stipulation that the goods 
should be considered delivered does not apply, and the seller had 
a lien for the purchase money.*' 

In Burraiigh v. Skinner, (6, Burrow, 2639) it was ^unough v. 
determined that an auctioneer was a mere stake- Skinner, 
holder, and that his having paid over the deposit An anotioneer 
after objections to the title had been disclosed to J'j^®" "**^®' 
him was no answer to an action to recover it back. 
If he were the agent of the vendor only, he would be at liberty 
to pay over the deposit to him. In this case £50 had been paid 
by the plaintiff, as purchaser, to the defendant, an auctioneer, 
by way of deposit, on the purchase of a parcel of land, but in 
consequence of some objections to the title the completion of the 
purchase could not be procured. The auctioneer resisted the 
demand, and paid £8 into Court, but it was held that the 
plaintiff could recover the full amount paid. 

In Edwards v. Hodding, (5, Taunt., 815) an attorney 
who was also an auctioneer, received a deposit on HoMing. ^' 
property which he had sold by auction, and after 
queries raised on the title, and before they were cleared, paid 
over the deposit to his principal. On a demand of the deposit 
by the buyer, he answered that his principal would not consent 
to return it, and would enforce the contract. It was held that 
the buyer might recover the deposit from the auctioneer as 
money had and received to the plaintiff's use, 1st, because the 
defendant, as attorney, had notice that the title had not been 
completed before he paid over the money ; 2nd, because he had 
misled the plaintiff to sue himself by not saying he had paid it 
over. 

The question was raised in Harrington v. Hogart, 
(BarneweU & Adolphus Reports, 1-557) whether the ^^JlJtf ^"^ ^' 
auctioneer was bound, at the request of the vendor, 
but without the concurrence of the vendee, to invest a sum of 
money he had received as deposit. It seems that the auctioneer, 
the defendant, was willing to put out the money at interest, as 
requested by the vendor, but for self-protection he demanded the 
consent of the purchaser. It was held that the auctioneer was 
a mere stakeholder, liable to be called upon to pay the money at 
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any time, and, therefore, although he place the money in the 
funds, and make interest of it, he is not liable to pay such 
interest to the vendor when the purchase is completed. We 
quote the observations which fell from the bench relative to the 
auctioneer's position : — " There is an essential distinction 
between the character of an agent and that of a stakeholder. 
A stakeholder does not receive the money for either party, he 
receives it for both, and until the event is known it is his duty 
to keep it in his own hands. If he think fit to employ it and 
make interest of it by laying it out in the funds or otherwise, 
and any loss accrue, he mu3t be answerable for that loss, and if 
he is to answer for the loss it seems to me he has a right to any 
intermediate advantage which may ari^e. The defendant, here, 
has not laid out or made a profit of the plaintiffs money. As 
to the cases that have been cited upon this subject, there 
certainly is none in which interest has been recovered from the 
auctioneer. 

Justice Parke observed : — " It appears tome that the situation 
of an auctioneer is this. He receives a sum of money which is 
to be paid, in one event to the vendor, that is, provided the pur- 
• chase is completed, and in the other if it is not completed, to the 
vendee ; he holds the money in the meantime as stakeholder, 
and he is bound to keep it, and pay it over upon either of these 
events immediately." 

Justice Taunton. — '* This being money had and received to the 
plaintiff's use, it is perfectly clear that if the defendant laid the 
money out, he would do so at his peril. If he laid the money 
out and received the intermediate dividends, he must have borne 
the loss, if, between the investment and completion of the 
contract the funds had fallen. Then, if the money was laid out 
at the risk and peril of the defendant, it seems to me that in 
conscience and equity, he is entitled to any profit.*' 

Justice Patteson, — ** If he were bound to pay interest, and to 
make interest by laying out the principal, the principal should 
be laid out at the risk of the party entitled to it ; until the 
purchase is finally completed the question as to who is entitled, 
whether vendor or purchaser, is not determined." 

In the Duke of Norfolk v. Worthy y (1, Campbell, 

??&'' w^T ^^^^ ^* ^^® ^^^* ^^^^ *^® principal was liable to an 
action for the deposit money, the sale having gone 
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off ; even though it had not been paid over to him by the agent, 
who, it appeared, was not a solicitor. 

In Bainford v. Shuttleworth, (11, Adolphus & Ellis, 926) it 
was decided that the attorney of the vendor was not a stake- 
holder, but only the vendor's agent. 

In Rogers v. Boehmy (2. Esp.) an agent was held 
liable for the interest which he had received on ^^^^Ji/* 
money paid to him for his principal. 

It appears in Wiggins v. Lord, (4, Beavan, 
30) that the persons receiving the deposit, though j.^^!*" ^ 
they were stated to have been the solicitors for the 
vendor, were not described as such in the contract, and the very 
words of the contract, " that a deposit should be paid into the 
hands of Messrs. Harris Jc Wise,'' seem to show that it was 
intended to constitute them stakeholders. 

In Edgell v. Day,(L.R.C.P., 180,) a solicitor, acting 
for the vendor, received the deposit on the sale of an ^* ^' ^* 
estate, and it was decided to the effect that the law will not 
imply, as in the case of an auctioneer, that he receives it as 
stakeholder. If he professes to receive it as agent for the 
vendor, he is bound to pay it over on demand. In the arguments 
in this case, the cases of the Duke of Norfolk v. Worthy, 
Bamford v. Shuttleworth, Harrington v. Hoggart, and Wiggins v. 
Lord, were cited. And Erie, C. J., observed : — " In cases in 
which the solicitor is acting for both parties, as he may have 
been in Wiggins v. Lord, it is possible that he may hold the 
deposit for both of them, and then he will be a stakeholder, and 
so if a man is an auctioneer as well as a solicitor, as in the 
case of Edwards v. Hodding, the fact that he is a solicitor will 
not at all vary his rights and liabilities as an auctioneer.'' 
JtLstice Keating observed in the same case : — " It has been |p,id 
that our decision will oblige purchasers to deposit their money 
with auctioneers instead of solicitors. I cannot see that this is 
so, because the purchaser can always convert the solicitor into 
a stakeholder by depositing the money with him on the terms 
that he shall hold it as such." 
E 
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Losses through the insolvency of the auctioneer are of rare 
occurrence, but when they occur, the loss usually falls upon the 
yendor or any person who may adopt his acts. In 
^^' Rose V. May, (18, Beavan, 613) a mortgagor con- 
tracted to sell the estate, and one of the conditions was that 
the purchaser should pay a deposit to the auctioneer. The 
mortgagee afterwards concurred in and adopted the contract. 
A loss haying occurred by the insolvency of the auctioneer, it 
was held that as between the purchaser and mortgagee, the 
latter stood in the shoes of the vendor, and must bear the loss. 

As to the auctioneer being agent for the vendor so as to be 
liable for his insolvency, see the cases of Benjamin v. Porters, 
(2, H. Bl., 692), Sanderson v. Walker, (18, Ves., 602), Fenton v. 
Browne, (14, Ves., 150), Annesley v. Muggridge, (1, Mad., 596) 
and Smith v. Jackson, (1, Mad., 620). 

In any dispute arising between a vendor and purchaser, 
the auctioneer is called upon in relation to the deposit in his 
hands, the auctioneer must take care so to act that he will not 
get personally saddled with costs arising out of any legal 
remedy he may have to pursue under 1 and 2, Will. IV., cap. 
58, called the Interpleader Act. 

In sales by the Court, written directions are given 
qJ^/^ to the auctioneer, generally stating that the sale is 
made subject to the reserved bidding specified in a 
note accompanying, that the note is not to be opened till the 
time of sale, and that the reserved bids are not to be divulged 
to any one, either at, or at any time after, the sale, and in case 
there is no bidding for any lot equal to, or higher than, the 
reserved bid, the person appointed to sell is to declare that such 
lot is not sold, but has been bought in. In Else v. 
MrdJ' ^^' Bernard, (28, Beav., 280) a purchaser to whom the 
s auctioneer sold at a reserved price after the property 

had been bought in, but before the auctioneer had left the 
rostrum, tried to evade the bargain on the ground that the sale 
was invalid, having taken place without the sanction of the 
Court after the property had been bought in ; but the Court held 
him to his bargain. It seems from the report of this case that 
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the purchaser must have considered himseK to have too hastily 
entered into the bargain, having afterwards acquired an impres- 
sion that the property could have been. had at a less price. 

In Robinson v. Wall, (10, Beav., 61) it was held 
that specific performance could not be enforced j^aiL^ ^ 
against' a purchaser at £50,000, because the property 
having been advertised without reserve, and the vendor, prior to 
the auction, had entered into an agreement with a person that 
he should bid £32,000 and be the purchaser, unless a higher 
sum should be bid ; and this fact was concealed. 

In Davis v. Symonds, (1, Cox, 402) it was stated 
that the Court exercises a discretion in cases of ^^J,; 
specific performance, and looks narrowly into the 
circumstances of each case to see that there has been fair and 
open dealing. 

In Meadows v. Tanner, (5, Mad., 84) Sir John 
Leach explains the meaning of a sale without xanrur! ^ 
reserve. " The plain meaning of the words a sale 
without reserve in a particular of sale, is that no person will be 
employed to bid on behalf of the vendor for the purpose of 
keeping up the price." 

An auctioneer cannot be too particular, not only j^ ^ auction- 
in following out the description of the property as it eer vary his 
actually exists, but also in following the instructions ^lority?' *he 
of his employers, provided they are consistent with may be held 
facts. He may over describe a property, or his ®' 
description may be wanting in accuracy. In Parker ^*^*r* ^' 
V. Farebrother, (C. L. E., 1-323) the defendants 
were employed to seU certain houses, Nos. 52, 66, ^escnptwn 
and 68, in the same row, and were instructed in writing to 
describe one of them. No. 62, as a house of two stories, and the 
other two as in every respect similar. The defendants, in their 
particulars, described No. 62 correctly, but represented No. 66 
as having three floors, and No. 58 as in every respect similar to 
No. 56. The houses were aU bought by one man, who, after 
the sale, complained of the misdescription, and claimed 
e8 
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compensation for it, under the usual condition of sale with regard 
to errors in description, though he lived next door. It was 
afterwards settled by paying him J647 10s. Od., and £10 costs. 
There was a clause in the conditions providing for arbitration 
in the event of any difference, and it was said this course should 
have been taken. The vendor thereupon sued the defendants, 
and the jury found that the purchaser was misled by the 
mistake, though he lived next door, and the mistake was in 
describing the houses as of three instead of two floors. A rule for 
a new trial was refused, and it was held that, assuming that the 
purchaser was not misled by the mistake, and that he was not 
damaged, the jury were warranted in their verdict on the ground 
of general legal damage. Judge Cresswell observed : — " It is 
impossible for us to know that the same sum, or something near 
it, may not have been bid for the houses had they been properly 
described, in which case the plaintiff would have had the whole 
amount in his pocket, instead of having only the amount less 
the sum he repaid to the purchaser." 

Where mistakes are made in particulars of sale in 
DtanUy. ^^^^ ^ manner that a purchaser may be misled, 
they are generally construed in favour of the 
purchaser, and he may be relieved from specific performance of 
his contract. In Swaisland v. Dearsley, (29, Beavan, 430) the 
plaintiff, being seized of some real estate at Wilmington, put it 
up for sale by auction in lots. The particulars and conditions 
of sale described the property to be sold as " undivided moieties 
of freeholds." Three lots described as undivided moieties stated 
the apportioned rent of each lot to be £15 15s. Od., £2, and 
£5 5s. Od. Next came the lot in question, lot 5, which was 
described thus : — " An undivided moiety in a valuable, piece of 
freehold plantation ground, &c., ... let to Mr. Godfrey, 
a yearly tenant. The apportioned rent of this lot is £16 per 
annum. The property at Wilmington is all let to Mr. Godfrey, 
at the annual rent of £39." The apportioned rents of £15 15s. Od. 
£2, £5 5s. Od. and £16 made up the total of Godfrey's rent /or 
the entirety. The following conditions provided : — 

IV. "And in case any purchaser or his solicitor shall, 
within the period aforesaid, make any objection to, or 
requisition on, the title, which the vendor shall be 
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unable or unwillin{> to remove or comply with, or 
unwilling to incur the expense of removal or compli- 
ance therewith, the vendor shall be at libeity, if he 
shall think fit, to rescind the contract. 

X. The several lots are sold subject to the apportionment 
of rents specified in the particulars, without requiring 
the assent of the tenant, &c. 

XI. If any mistake be made in the description of the 
respective lots, or any other error shall appear in the 
particulars of sale not otherwise provided for in these 
conditions, such error or mistake shall not annul the 
sale, but a compensation shall be allowed or given by the 
vendor or the purchaser, as the case may require." 

The defendant purchased lot 6, for £170, and he signed a 
contract for '' lot 5, described in the annexed particulars of 
sale." After the conveyance had been prepared, a dispute arose 
between the parties, the defendant insisting that he had pur- 
chased lot 5 with a rental of £16 per annum, while the plaintiff 
contended that the rental was a moiety only, or £8 per annum. 
The plaintiff offered to rescind the contract under the 4th 
condition, but the defendant denied his right to do so, and 
insisted on a compensation under the 12th condition, to the 
extent of one half of the purchase money. The plaintiff filed a 
bill for the specific performance of the contract. 

The bill was dismissed without costs, and the Master of the 
RoUs, in his judgment, said : — " The principle upon which this 
Court proceeds in cases of mistake, is this : if it appears upon 
the evidence that there was, in the description of the property, a 
matter on which a person might bond fide make a mistake, and 
his evidence is not disproved, this Court cannot enforce specific 
performance against him. If there appears on the particulars 
no ground for the mistake, if no man with his senses 
about him could have misapprehended the character of the 
parcels, then I do not think it is sufficient for the purchaser 
to swear that he made a mistake, or that he did not 
understand what he was about. Such a case is quite 
different from Malins v. Freeman, (2, Keen, 25) where a 
man bought one lot by mistake for another, and as soon as the 
auction was over, and before signing the contract, stated that he 
had made the error, and refused to sign the contract. 
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It is of the greatest importance, and the duty of persons who 
put up property for sale by auction, to describe it with perfect 
accuracy, and not merely in such a w^y that a person, by 
drawing proper inferences from everything that is stated in the 
conditions of sale, be able to ascertain what it is that is sold." 

Where a contract has been obtained through a 
eer's authority misunderstanding between the vendor and the 
in regwrd to auctioneer as to the reserved price, it is said that a 

rdSGFVfid Did" 

dings. purchaser cannot enforce specific performance by 

the vendor. An auctioneer has no power or author- 
ity with regard to a reserved bidding than what he is invested 
with by his principal. The case of Day v. TFiZfa, 
Day V. Wivu. ^g^^ Beavan, 220) iUustrates this. The defendant, 
being owner of four cottages, which he had mortgaged for £120, 
put them up by auction. The defendant, it seems, wanted not 
less than £240 for them, and arranged with a friend, Mohhs, to 
attend the sale on his behalf, and bid to that extent. The 
vendor's solicitor, hearing of this arrangement, said, "it will 
stop the sale, they wont bid if you let Mobhs bid, and the 
expenses of the sale will be thrown away." The defendant, 
perhaps, under the impression that there was some sort of 
reserved bidding, assented, and directed Mobhs not to bid, but 
the auctioneer's evidence showed the contrary, — that the 
defendant instructed him that the sale was an absolute one, and 
that the matter had been left to him, and for him to exercise his 
own discretion, which he did to the best of his judgment and 
ability. The property having been knocked down to the 
plaintiff for dB162, the vendor was dissatisfied, and repudiated 
the bargain, and refused to ratify it, and the plaintiff instituted 
this suit against him to enforce specific performance. The 
Court refused to enforce the contract on the ground of a mistake 
and misunderstanding between the vendor and the auctioneer 
as to the reserved price. 

ThQ Master oj the RoUs, in giving judgment, said "that he 
was satisfied from the evidence that very unintentionally, and 
without any blame, a mistake was committed with respect to 
the authority which the defendant supposed he had given Mr. 
Berry, the auctioneer, and which Berry exercised. The defendant 
refrained from employing Mobbs under the impression that Berry 



71 

had considerable discretion to buy in the property. I think that 
the case comes within Mason v. Armitage, (13, Ves., 25) and 
that there was that species of mistake as to the authority given 
to the auctioneer, and which the auctioneer conceived he had, 
which would induce the Court to abstain from granting specific 
performance of the contract. The Court exercises its discretion 
in these cases, but subject to fixed rules, which were laid down 
in Mason v. Armitagey and other cases, of which that is a leading 
authority on the subject. It is clear that the plaintiff was not 
at all to blame, and I should not think of giving costs in a case 
where the mistake has been produced by the defendant. I do 
not go into any other question, but I do not affirm any such 
proposition as this : — ^that a person having given an unlimited 
authority to an auctioneer, may, when dissatisfied with the 
price at which it is sold, revoke his authority. . That is not my 
opinion at all. It is true that no fixed sum or reserved bidding was 
mentioned to the auctioneer, but there must be some limit in 
such cases. The defendant gave, or he thought he gave, a 
discretion to the auctioneer to sell, but not to let the property 
go under a reasonable sum, and in consequence of such belief 
he abstained from allowing his friend to bid for him." 

In CalverlyY. WiUiams, (l,Vesey, J.,209) the ground 
of dispute was a contention on the part of the muZm. ^* 
purchaser to have seven acres of copyhold land, 
part of an estate sold by auction and purchased by the plaintiff, 
included in his purchase, as being comprehended in the printed 
advertisement of sale, which mentioned and divided into two 
lots an estate in the possession of a tenant at £65 a year. And 
these seven acres were actually part of the lands in his posses- 
sion at that rent. The defendant resisted the claim on the 
ground that he did not intend to include those seven acres, or 
know that they were part of the lands in the possession of that 
particular tenant. Though the purchaser could not enforce his 
claim, the biU having been dismissed, yet the principle of his 
contention (as showing the intention of the Court to inflict 
some punishment for badly prepared particulars of sale) was in 
some measure admitted from the fact that such dismissal was 
made without costs. 
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In Farebrother v. Gibson, (De Gex & Jones, 
G%8on, ^^ 1-602) a house Mas stated in the particulars of sale 
to be **in the occupation of a company under a 
lease." The company were in occupation by virtue of a lease, 
which, however, had not been granted to them, but to A., B., and 
(7., who were their trustees. The vendor's solicitors, imme- 
diately before the sale, told the purchaser that he did not 
remember the names of the lessees, but believed that A. and B. 
were two of them. The purchaser objected to the title on the 
ground that the statement in the particulars amounted to a 
representation that the company were the lessees. It was held 
that, assuming the statement to be such that if the case stood 
on the particulars only, the contract ought to have been rescinded, 
yet, the purchaser having bought with the above information, 
must he held to his bargain. 

In Flight v. Booth, (Scott's Eeports, 1-190) the 
Flights. Booth p^J(5haser was held to be entitled to rescind the 
contract, and recover back the deposit paid, through the parti- 
culars of sale misleading him as to the nature of the businesses 
which might be carried on on the premises. The house sold 
being leasehold, and under covenants in the lease, the lessee 
being restricted from carrying on certain businesses. Though 
the particulars of sale gave notice that there was a clause in the 
lease prohibiting " offensive trades,*' yet the advertisement held 
out that the premises were calculated for certain businesses 
which weie actually prohibited by the covenants in the lease. 

In Dykes v. Blake, (Scott, 6-320) a certain right 
Dykes v.BMe ^j ^^^ ^^^^ ^^^ particular lots, which was common 

to a number of houses forming a crescent, had not, by the par- 
ticulars of sale, been fully disclosed, and especially the 
description of such two particular lots misled the purchaser to 
suppose that they were not affected by such right of way. It 
was held that inasmuch as there was no sufficient disclosure of 
this right of way to enable a bidder, by the exercise of ordinary 
diligence, to discover that such right existed, the misdescription 
was such as to justify the purchaser in refusing to accept the 
lots. 
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la Salter v. WoollamSy (Scott's Reports, 8, C. P., 
59) the defendants, auctioneers, sold by auction to wooUams. 
the plaintiff, for a certain sum, a rick of hay, the 
produce of a crop distrained for rent, and which remained upon 
the land. By the conditions of sale the lot was to be taken away 
at the purchaser's expense, within one week ; but at the time of 
sale the auctioneers obtained from the tenant^ and read in the 
auction room, a written consent that the hay should remain 
upon the premises for an extended period. Before the expiration 
of that time, the plaintiff, having paid for the hay, received from 
the defendants an order upon the tenant to permit him to carry 
it away. The tenant refusing to allow the hay to be removed, 
the plaintiff sued the defendants, who pleaded that '^ they did 
deliver to the plaintiff the possession of the said rick of hay, 
according to their promise on that behalf." This was held to 
be a good answer to the action. 

" No doubt an auctioneer selling goods by auction virtually 
stipulates that he will deliver them, or that he will enable the 
purchaser to obtain them.'* In this case great stress was laid 
upon the fact that the auctioneer (who had considered that the 
period limited by his conditions to take away the hay was too 
short) procured the consent of the tenant that it should remain 
on the premises, and also upon the fact that the hay was to be 
taken away by, and at the expense of, the purchaser. 

Pitchers v. Edney, (6, Scott, 582) was an action against an 
auctioneer to recover the balance of a deposit paid on the sale 
by auction of certain leasehold property, belonging to one John 
Moulsey, the plaintiff refusing to complete the purchase on the 
ground of misdescription, and of alleged defects in title. The 
auctioneer had notice from Moulsey not to return the deposit, 
and an action was commenced by Moulsey against the plaintiff 
to recover the residue of the purchase money. It was held that 
the defendant, having acted bond fide, was entitled to his costs 
out of the fund. 

The usual and known description of a property 
may be such as to accidentally mislead a purchaser, square Case^^ 
but it is said that if a vendor use such a description 
without alteration, addition, or comment, a purchaser will be 
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held to his bargain. A case in illastration of this, well known 
in the profession as ** The Eegency Square Case/' White v. 
Bradshaw, (16 Jur., 738) was decided some time since by the 
Courts. A house, long known and rated as No. 39, Begency 
Square, Brighton, was sold in London, by auction, by that 
description. The purchaser bought it without previous enquiry, 
and then found that it was not actually in the Square, but in a 
side street commanding no sea view, and was a smaller house 
than the houses in the Square. The purchaser was held to 
his bargain, or in other words the Court saw no reason to 
relieve him from his liability to fulfil the contract. 

Here it will be observed the house was sold in accordance with 
the description it was known and rated by. '* It was no doubt a 
hardship on the purchaser to be obliged to take property of a 
less valuable kind than that which he fancied he was buying, 
but it might have been an equal or greater hardship upon the 
vendor to throw the property back on his hands, and so to 
deprive him of the advantage of those bond fide biddings at the 
auction which immediately preceded the bidding upon which 
the house was knocked down to the purchaser. If a man chose 
to enter a public sale room, and to bid for property without 
previous enquiry, and therefore evidently not with a view to 
personal occupation, but as a mere speculative investment, 
relying on his own imperfect knowledge or recollection of its 
particular features, and then finds he has made a mistake, he 
must take the consequences." 

Thus we see that the principle we have previously remarked 
upon with regard to the suppression of information which it is 
material to a purchaser to know, is not overstrained to entirely 
meet the object and interest of a purchaser. Here the 
auctioneer took the precaution to omit any ornamental descrip- 
tion and comment, but stuck to the simple description by which 
the house was known and rated. 

On the other hand, the following case is an illustration of the 
" known and rated '* description being altered and improved upon 
so as to add value and importance in the eyes of the public. A 
house known as No. 58, Pall Mall, but which, in fact, was built 
at the back of No. 57, and communicated with the street 
merely by a passage, was sold by auction, not merely as No. 68, 
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Pall Mall, but as No. 58, on the north side of Pall Mall, opposite 
Marlborough House. The Court held that the case was one of 
misdescription, and gave the purchaser liberty to rescind. 

Here is the difference in the two cases. In the former, there 
was a mere description of the property in words, by which alone 
it could be described. In the latter case, the ordinary description 
was so added to, as to make it appear that the position of the 
house was what it really was not. 

In Mason v. Armitage, (15, Ves., 25) the defendant 
put up to sale by auction, by Mr. Bacon, at Norwich, Armitage! 
on the 7th August, 1802, a freehold estate, at which 
there were several bidders, and the plaintiff, being the highest 
bidder, at £8,000, the estate was knocked down to him at that 
sum, and he was declared the purchaser. The plaintiff, 
after the sale was concluded, tendered the deposit and a 
moiety of the auction duty to the auctioneer, as required 
by the conditions, but the auctioneer declined to take the 
money, as the vendor seemed dissatisfied with the sale, but 
wrote a memorandum at the back of the printed conditions to 
effect that Mason was the highest bidder, and had tendered the 
deposit and duty; but the owner nor his attorney being present, 
he, the auctioneer, did not think proper to receive the same. 
The plaintiff sought to enforce specific performance of the 
contract, or alleged contract, but the defendant resisted on the 
ground of informalty and mistake. The defendant's pleas were 
that no contract was signed, and that he had, immediately 
upon the estate being knocked down, revoked the auctioneer's 

authority. 

The incidents of the auction room are stated in the report as 
ioWowQ :—'' Armitage, in the usual way, by writing, appointed 
WiUiam Rising to make one bidding for him. There was an 
interval of seventeen minutes between the time of Mason's last 
bidding, and the time when the estate was knocked down to him. 
After that bidding the auctioneer laid a watch upon the table, 
and said if no further bidding was made, it would be necessary 
for him to call on the person appointed to bid for the owner, to 
make his bidding if he thought proper. After waiting about 
seven minutes, the auctioneer enquired of the persons present if 
they were inclined to make any further offer, addressing himself 
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to each individual, to those who were known to him by name, 
and particularly to Rising, by pointedly looking at him, he being 
the person who was authorized to make the reserve bidding, and 
to bid once on the part of the owner, and the auctioneer said : — 
* Is it your free will and consent that the estate shall be knocked 
down to Mason for £8,000 ?* and Rising, who sat upon the same 
seat with Armitdge, making no motion whatever. The auctioneer 
asked the company at large whether any one of them chose to 
make any further bidding, observing, at the same time, that the 
seller had made no bidding, but no further offer being made, and 
Rising still taking no notice, after some further pauses, the 
estate was knocked down. Immediately after the auction was 
finished. Rising remonstrated with the auctioneer, insisting that 
he had no right to knock the estate down to the plaintiff, as he, 
Rising, expected to be caUed upon by name, and said to the 
plaintiff that as he. Rising, had made the mistake, he would 
give plaintiff £100 out of his own pocket, to relinquish the 
estate, rather than the vendor should be a sufferer on his 
account. In the course of the sale, the auctioneer being asked 
whether there were any setters in the room, answered, not that 
he knew of, but that the vendor had reserved one bidding for 
himself, and that the company should know when he made that 
bidding, and after that bidding, any person making an advance 
of £10, should be the purchaser. The auctioneer, being further 
asked who was to bid for the vendor, said he was not at liberty 
to give up the name. 

In the course of the arguments for the plaintiff, the case of 
Simon v. Metivier (3, Bur., 1921) was quoted, in which it was 
stated that Lord Mansfield had considered the Statute of Frauds 
complied with by the auctioneer putting down the name of the 
bidder with the sum. 

The Lord Chancellor, in giving judgment, said that ** no 
authority had, up to that time, yet decided that sales by auction, 
in the abstract, without reference to the circumstances of any 
particular case, are not within the Statute of Frauds. In the 
case of Simon v. Metivier, that point was not before the Court. 
The groimd that has been suggested that sales by auction were 
much less frequent at the date of the Statute than at this day, 
when the commerce of the coimtry has reached its present 
flourishing state, and thence considerable diflSculty may arise by 
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adhering to all the strictness of the statute, is for the consider- 
ation of Parliament." 

It appeared from the case of Bramley v. Alt, (3, Ves., 620) 
which was an action brought to compel the defendant to complete 
the purchase of a freehold estate in Leicestershire, sold by 
auction to his agent as the best bidder, that the estate was 
knocked down at £101 17s. Od. per acre. This case was tried 
about the end of the last century. The purchaser demurred to 
complete, from the fact that the agent went beyond his authority ; 
he had, however, paid the duty, and was- decreed to perform the 
contract, with costs. 

In Malins v. Freeman, (Keen's Eeports, 2-26) an 
estate was purchased by the defendant at an auction, j^reeman 
by mistake as to the lot put up for sale. The Court 
refused to decree specific performance against the purchaser, 
and left the vendor, if he had sustained any damage by the 
mistake of the purchaser, to his remedy at law. This case 
shows that formerly an open system of puffing was practised at 
auctions by professional setters, or men who made false biddings 
with a view to setting on bond fide bidders. It seems that the 
plaintiff, Malins, being entited to an estate called the 
Kookery, at Woodford, in Essex, employed Richard Ellis dt Son^ 
as auctioneers, to sell the same by auction, in five lots, on the 
8th May, 1884. The same auctioneers were employed by a Mr, 
Davies to sell for him an estate at La}i;on, on the same day and 
at the same place, Oarraway's Coffee House. The defendant 
Freeman, who was acquainted with Davies, met him on the day 
preceding the sale, and offered to go and bid for him. Davies 
having accepted his offer, a meeting between them was appointed 
to take place at the auctioneers*, on the day of sale, at twelve 
o'clock. The object of Davies in appointing this meeting, was 
that the defendant should receive his instructions from the 
auctioneer, but the defendant, not having kept his appointment, 
joined Davies at Lloyd's Coffee House, between one and two 
o'clock, and was in a hurry to proceed to the sale, fearing that 
he might be too late to bid for Davies' estate. 

This does not seem consistent with the position of a puffer, 
that he should be in a hurry to leave his principal. Davies was, 
perhaps, more anxious to hurry him off to the auction. 
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Davies gave him his own instructions, and the defendant 
hurried away to Oarraway's Coflfee House. The auctioneers' 
arrangement was to sell the several lots of the plaintiff's estate 
first, and then to sell Davies* estate. It appeared that the defen- 
dant arrived at the auction room when the second lot of the 
plaintiff's estate was under sale. He placed himself near 
enough to the auctioneer for a person, not deficient in hearing, 
to hear what the auctioneer said. Lot 2 of the plaintiff's 
estate was hought in, and the auctioneer, having described lot 
8, in terms wholly inapplicable to Davies' estate, offered that lot 
for sale. The defendant began to bid for it, and kept bidding in 
a hasty and inconsiderate manner till the price was raised to 
£1,400. The lot was then knocked down to him, and the 
auctioneer declared the property to be absolutely, sold. The 
defendant was not at that moment called upon to sign the 
contract, but he handed in his card, showing his name as 
purchaser. A person sitting next him drew his attention to the 
error, when he observed : — ** Why it is Davies' property, is it 
not?" Notwithstanding this, he said nothing, but waited until 
the sale was over, and being called upon to pay the deposit and 
sign the contract, he said he had made a great mistake in 
bidding for lot 3 of the plaintiff's estate, having, in fact, 
intended to bid only for Davies' estate. He refused to sign the 
contract, or pay the deposit. The auctioneer wrote the defen- 
dant's name, as purchaser, on a copy of the conditions and 
particulars of sale, in such a manner as the plaintiff alleged was 
sufficient to make the contract binding on the defendant, and 
therefore insisted that he was entitled to specific performance of 
the agreement. 

The Master of the Rolls, in giving judgment for the defendant, 
said : — " In cases of specific performance the Court exercises a 
discretion, and, knowing that a party may have such compen- 
sation as a jury will award him in the shape of damages for the 
breach of contract, will not in all cases decree a specific 
performance, as in cases of intoxication, although the party may 
not have been drawn in to drink by the plaintiff. Yet, if the 
agreement was made in a state of intoxication, the Court will 
not decree a specific performance. And the question here is not 
as it has been put, whether the alleged mistake, if true, is one 
in respect of which the Court will relieve, for the Court is not 
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here called upon to relieve the defendant from his legal liability. 
But whether, if the mistake be proved, the Court will enforce a 
specific performance, leaving the defendant to his legal liability. 
And I think that if such a mistake as is here alleged to have 
happened be made out, a specific performance ought not to be 
decreed. ... I am of opinion that the defendant never did 
intend to bid for the estate. He was hurried and inconsiderate 
when the error was pointed out to him. He was not so prompt 
as he ought to have been in declining it. It is probable by his 
conduct he occasioned some loss to the plaintiff, for that he is 
answerable if the contract was valid, and will be left so notwith- 
standing the decision to be now made." 

One of the earliest reported cases illustrating the authority 
and power of the auctioneer to sue in regard to the goods 
entrusted to him and which he has disposed of in his official 
capacity, is Williams v. Millington, (1, H., Black- 
stone, 81). This case is an authority upon which MUUn^onJ' 
more modem decisions have been based, and the 
following particulars of it are extracted from the ^^p^oyer^'to 
report of the case, which was heard in 1788. The seUgoodsof a 
plaintiff was an auctioneer, and employed by one maymaLtain 
Grown to sell his goods by auction. The sale was an action a- 
at the house of Crown , and the goods were known to br^r. ^ 
be his property, (which appeared from the printed 
proposals of sale and catalogue). The defendant bought goods 
to the amount of £7 9s. 6d., and after packing them in a cart, 
which he had prepared ready at the door, paid the plaintiff 
£2 4s. 6d. in cash, and put a receipt into his hands for five 
guineas, as for a debt due from Crown to the defendant. Whilst 
the plaintiff was hesitating about the propriety of taking the 
receipt in payment, the defendant drove off the cart with the 
goods. Afterwards the plaintiff (the auctioneer) being called 
upon by Crown, who refused to take the receipt, paid him the 
whole sum for which the goods were sold to the defendant. The 
auctioneer, therefore, brought an action to recover the five 
guineas, in lieu of which the receipt was offered. A verdict was 
given for the auctioneer. 

Lord Loughborough, in his judgment, observed : — " This case 
arises in circumstances which do not often happen. The 
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defendant, having practised a trick upon the plaintiff, by driving 
off the goods in a cart, and at the same time holding out the 
money, together with the paper containing a receipt for the debt 
due from Crown the owner. Though the defendant shall not 
be suffered to avail himself of such conduct, yet I entertain no 
sort of doubt on the general question, being extremely clear that 
an auctioneer has a possession, coupled with an interest in goods 
which he is employed to sell ; not a bare custody, like a servant 
or shopkeeper. There is no difference whether the sale be on 
the premises of the owner, or in a pubhc auction room. . . . 
I have said a possession coupled with an interest, but an 
auctioneer has also a special property in him with a lien for the 
charges of the sale, the commission and auction duty which he 
is bound to pay." 

Wilsofiy J., though concurring in the decision of the 
learned Lord, said he was not quite so clear upon all the points 
raised. ** In the north of England, where cattle are often sold 
by auction, it would be thought a strange thing if the auctioneer 
could maintain such an action as this. There he is employed 
merely to sell cattle on the premises, and is not considered as 
having any sort of interest in them.** 

It seems to be a very common practice for an auctioneer to 
take the advantage which the opportunity of selling one person's 
goods affords him of putting into the sale the goods of 
another. As a matter of business there can be no particular 
objection to the practice. As far as we are able to observe, 
the only possible objection which some people may make 
is that it is not strictly correct to take advantage of 
the good reputation which the goods or wares of one person 
may bear, to foster upon the public the goods of another. 
If the practice is followed, it must be with some consi- 
deration of the rights of parties, and the conflict of interests 
which will be likely to arise. For instance, a purchaser (to whom 
the advertised vendor may be indebted) of several lots at a sale 
advertised as one property, though forming part of each of the 
two sets of goods, without notice from the auctioneer, and on 
delivery of the goods, may claim to set off the goods against 
the debt, leaving the auctioneer to pay his principal the value 
of the goods which had been introduced into the sale. 
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The two cases of Coppin v. Walker, and Coppin Coppin v. 
V. Craig, (7, Taunton, 237 and 243) illustrate the ^'^i^^r. 
above. Coppin, the auctioneer, was employed to Coppin t. 
sell by auction the goods of one Appleton, in ^'^"*^' 
Appleton's house, and he printed and published a catalogue 
which described the goods as AppUton's, and (as required under 
the old law) he entered them 411 at the Excise Office, without 
distinction, as Appleton's goods. But it afterwards turned out 
that certain of the articles purchased by the defendant were the 
goods of one Appleby, In the case of Walker he purchased 
goods at the auction which turned out to be partly Appleton's, 
and the remainder Appleby's, which had been introduced into 
the sale. The goods having been delivered to him without 
notice of this, he settled with Appleton, and not with the 
auctioneer, for the whole amount, and Walker had been allowed 
in the settlement to set off a bill of exchange, which it appeared 
Appleton was indebted to him in. 

In the case of Craig, he had simply bought at the auction the 
goods of Appleton, who was indebted to him. In settling for 
them with Appleton, without the knowledge of the auctioneer, he 
was allowed the debt as a set off. On the authority of Williams 
y. Millington, the auctioneer sought to establish his claim to be 
paid the amount of the goods sold at the auction. In the case 
against Walker, it was held that if an auctioneer ^^^ ^ ^^^ 
sells goods and delivers them without notice of any of notice of 
lien or claim which he has on the owner, and the a^^^^o^er! 
buyer, without such notice, settles for the goods with 
the owner, the auctioneer cannot sue the buyer for the price 
of the goods. And in the case of Craig, it was held that where 
an auctioneer had sold and delivered the goods without payment, 
that as he had parted with his lien, the defendant was entitled 
to set off against the goods the debt due from the owner of the 
goods to the defendant. 

BoMnson v ^ Robinson v. Butter, (Common Law Eeports, 
Butter. 8-1196) the plaintiff, an auctioneer, sued the defen- 

Aotionbyauo- ^^^^ ^^^ ^ horse sold and delivered by the plaintiff 
tioneeragainst to the defendant, and the defendant sought to answer 
pure ser. ^j^^ plaintiff's suit on the ground that the plaintiff 
sold the horse as auctioneer, agent, and trustee for one Kersey, 
F 



82 

and that after the sale, and before the action, the defendant paid 
Kersey the price of the horse, but the plea was held to be bad, 
and judgment given for the plaintiff. 

The case of Cleeve v. Moors (3, Jurist, N. S., 
ev. oors ^g^ further illustrates the auctioneer's power to sue. 
An I.O.U. having been given to him, with the consent of the 
vendor's solicitor, for the deposit. The defendant, having 
bought at the auction, and being unable to pay the deposit, gave 
his I.O.U. to the auctioneer, and subsequently being unable to 
complete the contract, the action was brought to recover. In 
this case. Pollock^ C. J5., observed that the effect of the trans- 
action was that *' the auctioneer may be considered as lending 
the money to the defendant on his I.O.U., and the defendant has, 
in this manner, with the consent of the vendor's solicitors, paid 
the deposit which he ought to have paid in money." 

If the auctioneer bind the purchaser by writing his name 
down as the highest bidder, he has affected his power to sue the 
purchaser. In Farebrother v. Simmons, (Barnwell 
Simr^^''^' & Alderson's Keports, 5-333) it was decided to the 
effect that the agent contemplated by the 17th sec. 
of the Statute of Frauds who is to bind the defendant by his 
signature, must be a third person, and not the other contracting 
party, and, therefore, where in this case the auctioneer wrote 
down the defendant's name, by his authority, opposite the lot 
purchased, it was held that in an action brought in the name of 
the auctioneer, the entry in such book was not sufficient to take 
the case out of the Statute. 

Abboty C. J., observed : — " The most favourable way for the 
plaintiff is to treat the question as a case of goods sold and 
delivered, and then the goods being above the price of JBIQ, will 
fall within the 17th sec. of the Statute of Frauds, which requires 
some note or memorandum in writing of the bargain to be made 
and signed by the parties to be charged by it, or their agents 
thereunto lawfully authorized. Now the question is, whether 
the writing down the defendant's name by the plaintiff, with the 
authority of the defendant, be in law a signing by the defendant's 
agent? In general an auctioneer may be considered as the 
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agent and witness of both parties. But the difficulty arises in 

this case from the auctioneer suing as one of the contracting 
parties. The case of Wright v. Dannah seems to me 
to be in point, and fortifies the conclusion at which ' ®*™P-' 
I have arrived, viz,, that the agent contemplated by the legisla- 
ture, who is to bind his defendant by his signature, must be 
some third person, and not the other contracting party." 

The case of Wright v. Dannahy (2, Camp., 203), referred to in 
the last, was a much earlier case, and was to the effect that a 
memorandum of the sale of goods under the 17th sec. of the 
Statute of Frauds cannot be signed by one of the contracting 
parties as the authorized agent of the other ; the agent must be 
a third person. 

One of the earliest cases which decided that the auctioneer 
was the agent of both contracting parties, and as such enabled 
to bind them within the Statute of Frauds, is Simon 
V. Motovos, (Burrows, 3-1921, period 1766, and mTi^oI' 
referred to in some of the more recent cases as 
Simon v. Metivier) the action was brought against the defendant 
who had bought goods at an auction, which were not taken away 
according to the conditions of sale, but put up again and re-sold. 
The verdict was for the plaintiff ; but the defendant moved for 
a new trial. The auctioneer, when he knocked down the lots to 
the highest bidder, put down his name in the* usual manner as 
the purchaser of the goods. The defendant bought the goods 
as agent for one Durant, but did not name his principal till some 
days after. The defendant relied on the following compare this 
defence : " That this contract, not being in writing, case with 
was void by the Statute of Frauds." But the sanorT'^ ""' 
Court were all clearly of opinion that the auctioneer 
must be considered as agent for the buyer (after knocking down 
the hammer) as well as for the seller, and that his setting down 
in writing the name of the buyer,. &c., was sufficient to take it 
out of the Statute of Frauds. The Court was also inclined to 
consider that buying and selling by auction was not within the 
Statute of Frauds. This opinion, however, does not appear to 
have been followed. 
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PayneY.Cave P^W^^ V. Cave, (2, Durnford and East's Reports, 
148) is one of the oldest authorities in reference to 
retract before the purchaser's liability on his bidding, and it lays 
S^doTm™"*^' down the principle that a bidder may at any time 
retract his bidding before the hammer is down. In 
this case the goods were put up in one lot at an auction. There 
were several bidders, of whom the defendant was the last, who 
bid £40. The auctioneer dwelt on the bidding, on which the 
defendant said : ** Why do you dwell ? You will not get more." 
The auctioneer said he was instructed the worm (the subject of 
sale being a worm tub and a pewter worm in the same) weighed 
at least 13 cwt., and was worth more than £40. The defendant 
then asked him whether he would warrant it to weigh so much, 
and receiving an answer in the negative, he then declared he 
would not take it, and refused to pay for it. 

It was resold on a subsequent day to the defendant for £80, 
and the action was brought for the difference, but plaintiff was 
nonsuited. That decision was subsequently confirmed when the 
Court said : — ** The auctioneer is the agent of the vendor, and 
the assent of both parties is necessary to make the contract 
binding. That is signified on the part of the seller by knocking 
down the hammer, which was not done here till the seller had 
retracted. An auctioneer is not inaptly termed hciia penitenta. 
Every bidding is nothing more than an offer on one side, which 
is not binding on either side till it is assented to. But according 
to what is now contended for, one party would be bound by the 
offer, and the other not, which can never be allowed." 

When an auctioneer receives a deposit on effecting a sale, it 
remains in his hands as stakeholder until the purchase is either 
completed, or it goes off. In contentious matters he will have 
to exercise considerable caution before parting with the money 
with which he is entrusted. He would probably be safe, on 
receiving the assent of both vendor and purchaser, to pay it over 
according to their joint direction, provided he has not received 
notice of other claims upon it. 

In Yatea v. Farebrother and another, (Maddock's 
Yates y. Reports, 4-239) the vendor filed a bill for specific 

Farebrother. K • . . , ,, ,. 

performance agamst a vendee ; and the auctioneer, 
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who had a considerable deposit in his hands, was made a 
defendant. The auctioneer was ordered to pay the amount of 
the deposit in his hands into Court, less the amount of his 
claims, but without prejudice to any question as to the amount 
retained. 

Farebrother v. Prattent (Daniel's Eeports, page 64) 
was an interpleader case by the auctioneer to get rid y. Prattent. 
of the deposit in his hands, or for the purpose of 
ascertaining to whom the deposit belonged, the vendor having 
brought an action against the auctioneer for the recovery of the 
deposit. The Lord Chief Baron observed in this with regard to 
the auctioneer's agency for both parties : — " The instant the 
auctioneer put himself into the box he became agent for both 
parties, for the purposes for which we consider agency in this 
Court. He sold the estate, and part of the purchase money was 
deposited in his hands to hold for both parties. If he had paid 
it over to either, he would have done it in his own wrong. 
Under those circumstances both parties make a claim upon him 
for the money, and he files this bill in order to ascertain to 
whom it belongs. I think he is clearly entitled primd facie to 
file a bill of interpleader. There are a great many instances 
in which bills of this description have been exhibited by 
auctioneers.'' 

In Cutis V. Thodeyy (13, Simon's Eeports, 206) the 
auctioneer was made a co-defendant, and the Court x^^Z' 
was influenced by the fact that the auctioneer had 
denied that he had ever intended to part with the deposit, and 
dismissed the bill with costs as against the auctioneer. 

The case of Jones v. Nanney, (Price's Reports, 
13-76) is looked upon as an authority in respect of ^nney'. 
the auctioneer's liability for irregularity. This case 
is interesting as showing the mode in which a sale was con- 
ducted fifty years ago. The auctioneer put up some property 
for sale, and threw two of the lots together, (lots 1 and 3) 
making one lot. After several biddings had been taken, the 
defendant bid £4,000, and such bidding was then taken down by 
the auctioneer^ but the property was not knocked down. The 
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auctioneer put them off for a time, and went to other lots. His 
object was, he said, to give gentlemen time to consider. In less 
than an hour the plaintiff (the auctioneer) declared that he was 
going back to lots 1 and 8, and to the defendant's bidding of 
£4,000 ; that it was an open sale as to the same lot, and that he 
would give two minutes to consider, and unless there was an 
advance he would knock it down to defendant at £4,000. But 
the defendant retorted that he would not have it. There being, 
however, no advance, the plaintiff knocked down the lots to the 
defendant. The plaintiff then took up a glass of wine, and 
addressing the defendant, said : ''I drink your health, and wish 
you joy." The defendant retorted : " You need not wish me 
joy, I will not have it unless the law compels me." The 
defendant refused to sign any memorandum of the purchase, or 
to complete such purchase. And it seems that the plaintiff, 
having in some way made himself liable to the auction duty, 
amounting to £116 13s. 4d., paid the same, and by this action 
sought to recover the duty so paid from the purchaser. It was 
held that he could not maintain his action, on the ground that 
the auctioneer had so conducted the sale entrusted to him, that 
the bidding could not, under the circumstances, be considered a 
valid, legal contract on the part of the bidder with reference to 
the conditions, nor the bidder an actual purchaser of the lot, 
who would be bound to complete his purchase. 

The principle laid down in this case was, that an auctioneer, 
in conducting an auction, cannot deviate from the strict terms 
of the conditions of sale, or he will be personally amenable for 
all the consequences of his doing so, both in respect of his 
liability to actions to be brought for duties demandable agamst 
him, and of losing his own right to bring actions for remedies 
to which he might otherwise be entitled to resort. The alleged 
purchaser ("NanneyJ maintained his defence on the ground of 
irregularity in which the sale had been conducted, because it 
could not be permitted that a property, when once put up, could 
be postponed and reserved at the pleasure of the auctioneer. 

In Pike v. Wilson, (1, Jurist, N. S., 59) the question 
raised was whether the vendor f Wilson J had by his 
acts suJBficiently authorized the auctioneer to sell. Some im- 
portant observations also fell from the bench with regard to the 
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preparation of conditions of sale by auctioneers. The facts of 
this case appeared to be that Wilson^ having casually mentioned 
to Spearman, an auctioneer and land agent, that he had three 
properties, one being at Brockley, all of which he would be 
willing to sell, Spearman replied that, from the description, 
Brockley would be worth £600, and that he had other property 
in the same neighbourhood to sell by auction at the end of the 
month, which would be a good opportunity. On a subsequent 
occasion. Spearman, having viewed the property, informed Wilson 
that it would not fetch more than £300. Ultimately the three 
properties of Wilson, one of which was the field in question at 
Brockley, were advertised for sale. After the property was 
advertised, Wilson, not being willing to attend to the business, 
his brother and partner fixed the reserve price at £250. Wilson 
then withdrew one of the lots from the sale. 

The printed particulars and conditions of sale appear to have 
been prepared by the auctioneer alone, the vendor being 
unwilling to see any person on business. The conditions 
stipulated, among other things, that the purchaser should 
require no evidence of title beyond the lease to the vendor. The 
printed particulars and conditions of sale were sent to 
Wilson's ofiSce a day or two before the sale. The Brockley 
estate was knocked down at the auction for £&30 to Pike. 
Wilson then refused to complete, alleging that he had never 
authorized Spearman to sell at that price, and that his price 
was £700. It was held that Wilson, by his acts, had bound 
himself to the sale. 

Sir W. P. Wood, F.C., in delivering judgment, said: — **As 
to the question how far the auctioneer is or not the person to 
draw up the conditions of sale, it is true that the solicitor 
usually intervenes, but here the auctioneer did not know who the 
vendor's solicitor was. Nothing had been said to him about the 
conditions, and some conditions were clearly necessary to be 
prepared. It may be a nice question when it comes to be tried 
how far the authority of an auctioneer to sell extends to enable 
him to do all things, even the drawing up of special conditions of 
sale which are necessary for carrying the sale into effect. In 
Denew v. Daverell, (3, Campbell's Reports, 451) Lord Ellen- 
borough seems to have thought that it was the duty of the 
auctioneer to draw up such conditions, for he left it to the jury 
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to say what damages the vendor had incurred by the neglect 
of the auctioneer in going to a sale of leaseholds without a 
condition to provide that the purchaser should not be entitled to 
demand the title of the original lessor." 

In the case of Denew v. Daverelly (3, Comp., 451) 
Davereii' the plaintiff was an auctioneer, and was employed 
by the defendant, a gentleman of fortune, to sell for 
him a leasehold house in Grosvenor Street. The plaintiff adver- 
tised the house, and made out a particular of the conditions of 
sale, which were submitted to the defendant^ and« which he 
approved of. This did not contain any proviso that the vendor 
was not to be called upon to show the title of the lessor. The 
lease of the house was bought upon this particular, by Lord 
Bolton, who immediately called upon Mr. Davereii^ to show that 
Lord Grosvenor, the lessor, had power to grant the lease. A bill 
being filed for specific performance, the Lord Chancellor held 
that the vendor, without an express stipulation to the contrary, 
was bound to show the title to the lessor, and Mr. Davereii was 
not in a position to do so. 

Lord Bolton accordingly brought an action against the 
auctioneer, and recovered back his deposit. The amount of the 
damages and costs in that action was now paid into Court. The 
plaintiff sought to recover, further, 2^ per cent, conamission 
upon the sum for which the lease was sold to Lord Bolton. 

The defence was the plaintiff's negligence in conducting the 
sale, and several witnesses were called who stated that it had 
been the constant usage of auctioneers for a number of years, when 
employed to sell leasehold property, to insert a proviso in the 
particular, that the vendor shall not be called upon to show the 
title of the landlord. 

The jury found for the defendant against the auctioneer, and 
Lord Ellenborough said : — *' Where there is a special contract for 
a stipulated sum to be paid for the business done by the 
plaintiff, it has been usual to leave the defendant to his cross 
action for any negligence he complains of. But when the 
plaintiff proceeds, as here, upon a quantum meruit, I have no 
doubt the just value of his services may be appreciated, and 
that if they are found to be whoUy abortive, is entitled to 
recover no compensation. In the present case the plaintiff 
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appears to have been guilty of gross negligence, and the 
defendant has suffered an injury instead of deriving any benefit 
from employing him. A practice has very properly sprung up 
among auctioneers in selling leasehold property, to insert a 
clause in the particulars of sale that the vendor shall not be 
called upon to show the title of the lessor. The plaintiff was 
bound to take notice of that practice, and to insert such a clause 
in the particulars of sale of the defendant's house. Had this 
been done, the defendant would have been secure, and Lord 
Bolton must have completed the purchase. By the omission, 
the defendant has the house thrown back upon his hands, with 
expensive litigation. It is no answer that the particulars were 
shown to him, and that he made no objection to them. I pay 
an auctioneer as I do any other professional man for the exercise 
of skill on my behalf, which I do not myself possess, and I have 
a right to the exercise of such skill as is ordinarily possessed by 
men of that profession or business. If, from his ignorance or 
carelessness, he leads me into mischief, he cannot ask for a 
recompense, although, from a misplaced confidence, I followed 
his advice without remonstrance or suspicion.*' 

The evidence disclosed in the case of Farebrother 
V. Anesley, (1, Campbell, 843) showed that the sum ^TlZ^iey^ 
of £395 5s. -6d., with the sheriff's poundage, had 
been levied upon the goods of the plaintiff, an auctioneer, for 
selling goods under a writ oi fieri facias, sued out by one 
Tompkins, against one Auberry, for £363 16s. Od., the auctioneer 
having been employed by Tompkin's attorney. A person named 
Bland afterwards claimed to be the real owner of the goods, and 
he brought his action of trespass against the auctioneers for 
wrongfully selling. The auctioneer afterwards sought to recover 
against the defendant, as Sheriff of Middlesex, for that the 
warrant to levy on such goods was made by the defendant to T. 
Watkins. The auctioneer failed in his action against the 
Sheriff, and it is assumed that unless he had a good remedy 
against Tompkins and his solicitor, who employed him, the 
£395 58. 6d. was lost to the auctioneer for selling goods as the 
property of one person, when they turned out to be the goods of 
another. 
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In Woodward v. Miller, (Collyer's Reports, 2-279) 
MiU^r''^ ^' t^® defendant had bought at £690, and paid his 
deposit, afterwards, having reason to suspect that 
puflfers were employed, by which the property had been run up, 
he refused to complete. From the evidence of one Broadhurst, 
the auctioneer had gone so far as to state that if there were any 
puffers in the room he should hate himself. The Court decreed 
specific performance by the purchaser, observing that there was 
no proof of undervalue of the property, and that there was no 
proof nor allegation that at the sale the defendant observed the 
puffers bidding, nor proof nor allegation that defendant knew 
Broadhurst, an alleged puffer, or was misled by any degree of 
confidence in him. 

In Crowder v. Austen, (2, C. & P., 208) it was decided that 
where a sale is effected on the condition that the highest bidder 
shall be the purchaser, and a horse, the subject of sale, was bid 
up by a puffer, the vendor has no right of action for the price 
against the last bidder, to whom the horse was knocked down. 
The judge observed that ** such puiB&ng was a gross fraud, and 
that a seller had a right to have one person to bid for him at a 
sale, but mvst declare it in the conditions.*' 

The most recent case on the question of puffing and the right 
to bid is Parfitt v. Jepson, (L. T. E., vol. 36, N. S., 

jS' ^' P*8® ^^^^* ^^^® ^^*^^^ "^^^ brought by Parfitt to 
recover the price of some leaseholds sold by auction. 

It was tried at Swansea, when a verdict was entered for the 

defendant, subject to leave reserved to the plaintiff to move to 

enter a verdict for himself for £160. The plaintiff employed 

Evans, an auctioneer, to sell certain land by public auction, 

subject to certain conditions of sale. These conditions stated 

that the highest bidder should be the purchaser, and reserved to 

the vendor the right to bid once by himself or his agent. At the 

auction, Evans began by bidding the upset price, or £800 ; one 

Oover then bid £305, Evans £310, Gover £315, and Evans 

£320. At this point the plaintiff, who was present, in the 

hearing of Evans said, in answer to a question put to him, that 

his reserved price was £350. The defendant then bid £351, and 

was declared the purchaser. He signed the conditions of sale> 



but afterwards refused to pay the deposit or to complete, on the 
ground that the conditions had been broken by Evans bidding 
more than once. 

The following cases were cited in the arguments in this case : 
Gilliat V. Gilliat, (L. Eep., 9, Eg., 60, 21, L. T. Rep., N. S. 622) 
Crowder v. Austin^ (3, Bing, 368) ; Warlow v. Harrison, (1, E, 
& E., 295), and in giving judgment for defendant, Grove, J"., 
observed that '' It was argued for the plaintiff that it mattered 
little that the auctioneer had already bidden three times when 
the reserved price was mentioned. That does not follow. The 
object of pufl&ng is to make the public believe that there are 
purchasers, and to excite rivalry, and the conduct of the plaintiff 
and his auctioneer may have had that effect at the sale of this 
property. It is my opinion that this sale is voidable, either at 
common law or under the Statute. At common law the presence 
of a puffer is evidence of a fraud, whether the sale is without 
reserve or not. {Green v. Baverstock, 32, L. J., 181, C. P., 8, 
Law T. Rep., N. S., 360). In Mortimer v. Bell, two persons 
were employed to bid against each other, and that was held a 
good defence to a suit for specific performance. This case goes 
further. Qere the vendor himself was present, and made a bid, 
when the purchaser applied to him to know the price. The 
Statute does not contemplate the case of a reserve of one 
bidding, but of a general right to bid. Here the auctioneer 
knowingly took a bidding for himself, and by so doing became 
the one person entitled to bid. There is a provision in the 
Statute with regard to the case of a reserved price. If this was 
a sale without reserve, the case of Green v. Baverstock applies ; 
if with reserve, then the reservation was of one bidding only." 

Lindley, J., s£^id : — ** I am of the same oj)inion. The con- 
ditions of sale in this case contained the contract between the 
parties, which the vendor seeks to enforce, whilst the purchaser 
resists, saying, *' You are seeking to hold me to a contract 
different from the one I entered into, which allowed you to bid 
once, whereas you have reaUy made four biddings." The answer 
to this is that there has not been more than one bidding by the 
vendor or his agent, because the auctioneer had no business to 
hid, and acted in excess of his authority. In the case of Thornett 
V. Haines, (15, M. & W., 367) a puffer was employed to enhance 
the price, in violation of the terms on the contract, and the sale 
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was held void. I think that apart from the Statute, a rule must 
be refused. The sale of land by Auction Act, 1867, sec. 6, 
authorizes three kinds of sales : first, a sale without reserve ; 
secondly, a sale subject to a reserve price ; and, thirdly, a sale 
reserving a right to bid. The third form is the one adopted here. 
Therefore sec. 6 is applicable. That sec. limits the right to bid 
to the " seller, or any one person on his behalf." In this case 
both the auctioneer and the seller made biddings. The seller, 
being present, the auctioneer made his biddings with his 
authority. This was a breach of the express contract contained 
in the conditions of sale." 

In Bartlett v. PumeU, (4, Adolphus & Ellis, 792) 
PurtJu. ^ points affecting principal and agent were raised. 
Whether the auctioneer be the agent of both pur- 
chaser and seller depends upon the facts of the particular case. 
Therefore, as in this case, where the defendant, to whom a 
legacy was due from the owner (as executor of the defendant's 
husband,) of goods sold by auction, agreed with the owner before 
the auction that the goods which she might purchase should be 
set against the debt or legacy, and the defendant accordingly 
became the purchaser of goods, and was entered as such by the 
auctioneer, it was held that she was not bound by the printed 
particulars, which specified that purchasers should pay a part 
of the price at the time of the sale, and the rest on delivery. 

Bardell v. Spinks (2, Car. & E., 646) was a case 
8pin^. ^ aarising out of misrepresentations about a horse, 

made the day previous to the auction, and through 
which statements the plaintiff bought, and the horse after- 
wards turned out utterly unserviceable. Though the defendant 
endeavoured to establish that the plaintiff, having bought the 
horse by auction, the representations of the defendant the day 
previous had nothing whatever to do with the sale by auction, 
yet the Court decided that it was a fair case for the jury to say 
whether the plaintiff had been misled by the representations of 
the defendant the day previous to the auction. 

In Warlow v. Harrison, (6, Jurist, N. S., 66) it 

HarnZriJ ^^^ decided that an auctioneer who puts up property 

for sale without reserve contracts that the sale shall 
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be without reserve, and this contract is made with the highest 
bond fide bidder, and in case of a breach of it, he had a right of 
action against the auctioneer. 

In this case the defendant, an auctioneer, advertised the sale 
of a horse by auction, without reserve. Plaintiff bid the highest 
except the owner, and defendant knocked down the horse to the 
owner. Plaintiff claimed it as being the highest bond fide 
bidder. Baron Martin observed : — ** In a sale by auction there 
are three parties, viz., the owner of the property to be sold, the 
auctioneer, and the portion of the public who attend to bid, 
which, of course, includes the highest bidder. ... It seems 
to us that the highest bond fide bidder at an auction may sue 
the auctioneer as upon a contract, that the sale shall be without 
reserve. We think that the auctioneer who puts up property for 
sale upon such a condition, pledges himself that the sale shall 
be without reserve, or, in other words, contracts that it shall be 
so, and that this contract is made with the highest bond fide 
bidder, and in case of a breach of it, that he has a right of 
action against the purchaser." 

In Mesnard v. Aldridge, (3, Esp., 271) it was 
decided that conditions printed and posted up under ^Jl^Le, ^' 
the auctioneer's box in a repository, coupled with his 
declaration that the conditions are as usual, constitute a suffi- 
cient notice of them to the purchaser. In this case a horse was 
bought on Wednesday with a warranty of soundness, and one 
condition was, " That all horses purchased there, in case of any 
unsoundness being discovered, should be returned before the 
evening of the second day after the sale." The return of a 
horse on Saturday was decided to be too late, and the purchaser 
was deemed to have been cognizant of the conditions, though 
they were not read over by the auctioneer before the sale. 

Lord Kenyon said : — ** In this case it is proved that the printed 
particulars of the sale are posted up in the public sale room 
under the auctioneer's box. In the case of carriers who adver- 
tise that they will not be liable for goods lost above the value of 
£5, unless entered as such, the posting up of a bill in the coach 
office to that effect has been held to be sufficient. I, therefore, 
think the same mode being adopted here gives the same degree 
of notice to all persons who come to this sale, and that it is a 
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price, Bupposing the plaintiff to be bidding on the same footing 
as themselves. That sort of double dealing could hardly have 
been intended by either of these gentlemen. Each would, in 
effect, be taking the chance of an advantage at the expense of 
third persons." 

In Mainprice v. Westley, (11, Jurist, 915) it was 
TTeJtieu^^ ^ sought to establish a contract or undertaking on 
the part of the defendant, an auctioneer, that the 
property should be peremptorily sold, as it appeared from the 
advertisement that the auctioneer had stated, '*for peremptory 
sale by auction, by direction of the mortgagee." The property 
was bid for, and bought in by an agent of the mortgagee — ^the 
plaintiff having made the highest bidding except the agent. The 
verdict was for the defendant, leaving the question open whether 
an action could be maintained against the solicitor. 

In Hibbert v. Bayley, (2, Poster and Finlason, 48) auctioneers 
having put up a ship for sale under the usual conditions, 
finteraliaj that the highest bidder should immediately sign the 
contract, and pay a deposit, or that the ship should be put up 
again, allowed the highest bidder, who was unknown to them, to 
go away without signing or paying a deposit. He could not be 
found, and the ship was sold by the plaintiff for less than the 
pretended purchaser had bid, but also for less than the 
defendants could have obtained by private contract. A verdict 
was given to the plaintiff for nominal damages. In this case 
there was probably negligence on the part of the auctioneers in 
omitting to re-seU in accordance with the conditions, on the 
purchaser going out of the room and excusing himself from 
signing the contract and paying the deposit. 

The auctioneer occupies the position of a middle man in 
affairs of business, and this may be said to have been his 
position for many thousand years past. One of the most 
interesting discoveries in recent years at Pompeii, was made 
when a wooden chest was brought to light, containing the 
business receipts of one L. Coecilivs Jacundus. The chest itself 
crumbled to dust on exposure to the air, but the tablets on 
which the receipts were written proved to be legible in many 
instances. The deciphering showed that there was not among 
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the Bomans the same extensive system of trading which we 
enjoy, but that there arose innumerable occasions of private 
persons desiring to dispose of this or that article, as, for 
instance, a surplus of agricultural produce, old carts, ploughs, 
or even old and invalid slaves. The dates of these tablets were 
A.D. 58-62, a few as early as a.d. 15 and 27. The majority of 
them were tryptychs, and are written partly with letters incised 
on wax spread on the tablet, and partly in ink on the bare wood. 
Among them there was one which gives the amount of com- 
mission which Jacundm received, and that proves to be 2 per 
cent., which is known from other sources to have been the 
general rate. Usually he merely entered ** minus the commis- 
sion.** The person on whom the expense fell was the buyer, who 
knew beforehand that if he purchased for £100, he would have 
to pay d£102. In other cases it would seem as if the 2 per cent, 
was equally divided between buyer and seller. Here we have 
distinct evidence that the variation in custom as to the payment 
of commission either by the Vendor or Purchaser, according to 
the nature or class of property or goods sold, is no modem 
innovation. The most commonly received principle at the 
present day, is for the person who employs the Auctioneer to pay 
him his charges, though this practice is much varied by local 
custom — such for instance as stipulating by the conditions of 
sale that the Purchaser shall pay a fee upon each lot, or at per 
cent, on the amount of his purchase money. 

The late Lord St. Leonardos, in his work on Vendors and 
Purchasers, 10th Edition, vol. 1, page 71, says: — "The auc- 
tioneer is, of course, entitled to a fair remuneration for his 
labor. The amount must generally depend upon private 
agreement, although where there is no special agreement, and 
there is a particular commission commonly charged, and the 
seller was aware of the custom, that would undoubtedly, in most 
cases, be the measure of the allowance. It would be dijB&cult, 
in any case, to recover an unwarrantable or exhorbitant amount. 
Upon large sales this difficulty is mostly obviated by making a 
contract beforehand with the auctioneer. Mr. Justice Laurence 
upon one occasion, observed (in the case of Tompkins v. White 
K. B., 1806, reported 3, Smith's Eeports, 440) that " considering 
the great sums of money which auctioneers were paid for pre- 
paring particulars and selling estates, they ought to be more 
a 
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correct. They contended, some time ago," he added, " that they 
were entitled to have the full sum of £5 per cent, commission, 
even if a man advertised an estate to be sold by auction, and 
it was afterwards sold by private contract, and then they 
contended for half the full commission. If several land agents 
are employed to sell an estate, one who finds a purchaser may 
be entitled to a commission for so doing, although the purchase 
is made of another of the agents who receives his commission ; 
but the jury are not bound to give what is termed the usual 
commission for finding a purchaser, viz., £2 per cent. If an 
agent for sale of an estate is to be paid a per centage on the 
sum obtained, he cannot recover his commission until the 
money is received by the principal. If, therefore, it id paid into 
the bank under an Act of Parliament, by the authority of which 
the property was purchased, the commission is not recoverable 
until, at least, the seller's right to the money is ascertained." 

In Rainey v. Vernon, (9, Carrington & Payne's 
Fmion. ^' Eeports, 659) the plaintiff was employed to sell 
ground rents by auction, on the terms of receiving a 
commission of 1 per cent, "on sale." After he had advertised 
the sale, but before the day of sale, the defendant sold the 
ground rent by private contract. Three auctioneers proved the 
custom of the trade to be, that after an auctioneer was employed, 
and the property advertised by him, he was entitled to the full 
commission on a sale being effected, although not through his 
direct agency. The question put to the jury was, whether this 
custom was so notorious that the defendant must have known it, 
and if so, it was engrafted on the contract. The jury found for 
the plaintiff for the full commission. 

One of the witnesses in this case, called to prove the usage 
with respect to the auctioneer's commission, stated that he had 
been engaged as an auctioneer for forty years, and that where 
an auctioneer was employed, and a sale advertised, and before 
the sale the property was sold by the owner himself, the usage 
was for the auctioneer to receive his commission, and in his 
cross-examination, he said : — " If the particulars are prepared 
before the auctioneer is employed, that makes no difference. It 
would be the same as if the auctioneer had received the 
information, and prepared them. If the auctioneer inserts 
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advertisements, andcallstheattentionof the public tothe property, 
and brings forward a person who eventually becomes a purchaser, 
the auctioneer is always paid his commission." 

Another witness said : — ** The usage is for the auctioneer to 
receive his commission after he is employed, however the 
property may be sold. The amount of the commission does 
not depend on whether the auctioneer does much or little. The 
usual course of proceedings is to advertise and send out 
particulars. A good deal is done by connexion. The plaintiff 
has a large connexion.** 

The case of Driver v. Cholmondley (Carrington and 
Payne, 9-559) was tried in the Court of Queen's ^'^ZyndUy. 
Bench, before Lord Denman and a special jury, at 
the sittings after Michaelmas term, 1835. The plaintiffs claimed 
commission on the sale of property sold by private contract by 
one of the defendants, for ^128,500, after the plaintiffs had 
been employed to sell it. The commission charged was 1 per 
cent. One of the principal points relied on for the defendants 
was that, admitting the plaintiffs to have been employed upon 
the terms of receiving 1 per cent, as their commission on the 
purchase money, the true meaning of the agreement was that 
such commission was not to become payable unless the sale was 
effected by the plaintiffs themselves, and that the agreement of 
the sale having been made by one of the defendants, the 
plaintiffs had not become entitled to their commission. The 
verdict was, however, for the plaintiffs. 

In Kirkman v. Booth, (11, Beavan, 273) an executor and 
trustee, who acted as auctioneer in the sale of the trust property, 
was held not entitled to charge commission. 

In Dotiglas v. Archbutt, (2, De Gex & Jones, 148) 
where property was assigned to the plaintiff, who 5^"^^^.^' 
was known to the assignor to be an auctioneer, 
(though not described in the deed as such) upon trust, to sell by 
public auction or private contract, and out of the sale monies 
to pay the costs, charges, and expenses of preparing for, making, 
and completing such sales, '^ including the usual auctioneer's 
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commission." It was held that the plaintiff, if he acted as 
auctioneer, could retain his own commission, 

^. . In Clark v. Smythies (2, Foster & Finlason, 83) it 

Smythies. ^^^ ^^^^ ^^^^ ^^ ^^6 absence of any express contract 
auctioneers are entitled to reasonable remuneration 
for sales by private contract effected through their instrumen- 
tality, even although, by the act or default of the vendor, the 
contract is rescinded. 

In Topping v. Bull, (2, Foster & Finlason, 408) 
Buii^ ^ *^® plaintiff sued the defendant for breach of en- 
gagement to employ him to sell certain fixtures, 
furniture, and effects, in consideration of an advance procured 
by the plaintiff for the benefit of the defendant, and the verdict 
was for the plaintiff: J£40 damages. The auctioneer claimed 
the amount of his commission, £5 per cent, on the sum of J£3,280, 
the amount realized, viz., £164. The amount of damages was 
affected by the fact that half of the property sold was not 
included in the *' agreement for selling," set up by the 
auctioneer. 

Re Page ^^ ^^ P(^^9 (Beavan's Eeports, 82-487) a solicitor 

had employed an auctioneer to sell some property 
for his client. He, however, made no previous arrangement as 
to the amount of his remuneration, and the auctioneer had 
retained out of the deposits more than would be allowed under 
the bankruptcy scale. The taxing master thought that the 
solicitor ought to have made some arrangement with the 
auctioneer previous to his employing him, and he allowed the 
solicitor only £47 10s. Od., this being the amount which, 
according to the regulated scale, would be allowed in bankruptcy. 
It was held, reversing the decision of the taxing master, that 
the whole charge ought to be allowed the solicitor. The 
auctioneer had charged J£85 5s. Od., including the printing, 
advertising, and all other expenses, which was computed at 5 
per cent, upon the first £600 purchase money, and £2 10s. Od. 
per cent, on the remainder. This, from the evidence of several 
auctioneers, was said to be the usual charge in the trade. Some 
said up to £1,000, but most up to £2,000. In the absence of 
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any express stipulation, one said his charge was £5 per cent, up 
to £1,000, and £8 lOs. Od. per cent, up to £2,000. 

In Murray v. Currie, (Carrington & Payne's 
Beports, 7-584) two agents, A. and jB., were em- ^^^^ ^• 
ployed by C to sell an estate, and the purchaser had 
first called upon A . and made enquiry as to another estate, and 
was then informed it was sold. But there was the estate of C. 
to be sold, and he then gave him the particulars. The 
purchaser afterwards met B., and negociated the purchase of 
C.'s estate. It was held that A. was entitled to his commission, 
and it was left to the jury to say whether £2 per cent, was a fair 
amount. 

It was laid down in Wood v. Wood (Carrington & y^^^ ^ ^^^ 
Payne, 59) that the usage of a trade must be 
certain and uniform to make it binding on transactions in such 
trade, and it would seem that this principle governs the weight 
of evidence to be given by one auctioneer in favor of another in 
^ regard to what may be the custom. 

If an agreement be entered into between an owner and an 
auctioneer that if a sale should not be made by auction, but a 
sale be subsequently effected ** to any person or persons intro- 
duced by the auctioneer," or ''led to make such offer in 
consequence of the auctioneer's mention or publication of 
the property for auction purposes," the auctioneer should be 
entitled to a commission, the auctioneer would be entitled 
to his commission, although neither the purchaser nor 
his agent had seen the auctioneer's publication, but he had been, 
led to make an offer by hearing of it. — (Bayley v. Chadwick Law 
Times Reports, vol. 86, N. 8., page 740. J 

Denmxm, J., in giving his decision in favor of the plaintiffs, 
observed that the words of the contract were peculiar, and did 
not enable the Court to ascertain very accurately what the 
parties contemplated. The words ''in consequence of," he 
observed, were very large words, and were amply sufficient to 
include indirect as well as direct consequence. 

The principle which seems to have been established, and 
which is now the law, is, that where an auctioneer has been 



Employed, and, no matter under what circumstances, a sale has 
been effected, whether by a sale by public auction, or private 
contract, the auctioneer, as the direct consequence of his having 
been employed, and as having exerted his influence to effect a 
sale, is entitled to his commission. 
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Part II. 

Oeneral rema/rks upon the position of Auctioneers, 

An auctioneer may be his own vendor, and a An auctioneer 
purchaser cannot avoid his contract on the grounds may ^ ^" 
that his acting in that capacity was undisclosed at 
the auction. But it seems questionable whether an auctioneer 
can stipulate for payment, by the purchaser, of a contract and 
auction fee, if he acted in such a capacity without sufficiently 
disclosing his position. 

We have seen that the authority of the auctioneer 
to prepare special conditions relating to the sale of tioneer pre- 
real or personal estate is doubtful. At aU events he paring special 
should always avoid the responsibility of doing so, 
as his commission and fees usually extend only to the selling, 
and not the preparation of conditions. He not only creates 
responsibiUty for himself, but he makes himself obnoidous to a 
class of practitioners whose special province undoubtedly is the 
preparation of conditions. Though an auctioneer may be well 
acquainted with the legal restrictions which are necessary to 
impose upon the purchaser, in order to protect his client's 
interest, yet these are strictly legal matters with which he has 
no concern. 

The practice is to stipulate by the conditions that the vendor 
reserves the right to bid once by his agent. This practice is 
adopted to enable the vendor to prevent the property going at a 
price less than his own estimate of value. If, however, the 
vendor proposes to sell without reserve, the auctioneer would 
not be justified in accepting a bid from him. It seems that the 
auctioneer is considered to have committed a breach of trust by 
BO doing, for which he may be held liable in damages. 

An auctioneer cannot, consistently with his Oannot well 
position as such, act for both vendor and purchaser ^^^dor' ^^d 
in the sale and purchase of an estate. purchaser. 
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If an auctioneer act exclusively for the purchaser to bid 
for an estate, it seems ihat he may bind his principal up 
to any amount, unless he is restricted by his authority. If he 
exceed his limited authority, he does so at his own risk. 

Where it is intended to bind the purchaser by the 
fontoSr ""* ^^t^y* either by the auctioneer or his clerk, of the 

purchaser's name in the sales book, the catalogue of 
sale must be referred to, or so connected with such book as to 
render it clear that the purchaser is bound. For instance, the 
sales ledger should have annexed to it the printed catalogue, 
and the list of the names of the purchasers, the amounts and 
respective lots written against their names, and should be 
headed : " An account of the purchasers (with their respective 
lots, and the purchase money thereof) of the several lots men- 
tioned on the annexed printed particulars of sale by auction, 
this day of , 18 :* 



Lots. 




Axnoonts of their respective 
purchase monies. 



Authority of ^^® auctioneer's clerk should be known to the 
auctioneer's bidders as acting in that capacity, and it would be 

well to notify to the public his position as such, by 
annexing to the conditions posted up against the auctioneer's 
pulpit, his name and address. 



An auctioneer is bound by a notice from a pur- 
chaser of an agreement between him and the vendor, 
entered into prior to the sale, and, having received 
notice, he should be careful how he part with the 
produce of sale. 



Auctioneer 
affected by 
notice from 
purchaser. 
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Though an intending purchaser may be put to ^ adyertise- 
considerable expense in attending a sale for the ment of sale 
express purpose of buying certain articles which ^^^^ ^^ ^ 
were withdrawn from the auction, it seems to have contract, 
been decided that the advertisement of the sale does 
not amount to a contract with anyone who might act upon it. 
This, however, does not relieve the auctioneer from the usual 
responsibility of giving all the notice he possibly can of a with- 
drawal, nor does this affect the question of postponement, which, 
if decided upon, should be properlj'^ notified. 

When an auctioneer advertises goods, he some- 
times finds himself served with notices of claims, oiwie!^^ * 
either for rent, or some other claim which his 
principal has admitted, and authorized the payment of, or if 
there are more than one principal, their respective liabilities may 
be distinguishable, the one from the other, and so rendering it 
impracticable that the auctioneer can bind the produce of the 
sale without the full consent of all parties. Where he finds 
himself in a position of this kind, he should act with considerable 
caution in regard to undertakings for payment out of the 
produce in his hands. His own client, the owner of the goods, 
may have so bound ^himself, that some act on the part of the 
auctioneer may amount to an admission of notice of such 
liability. 

It would be an immoral proceeding on the part of taking a bill 
an auctioneer to take a bill or acceptance from the from the pur- 
purchaser where the conditions, if he did so, would ^ **®'* 
still leave the pm*chaser bound to his principal. 

Where an auctioneer has sold goods at the request j^^ , ^^.^ 
of the known representatives of a deceased person, of auctioneer's 
who had not, and to the auctioneer's knowledge P"^*^^p*^- 
did not intend to, take out letters of administration to the 
effects of the deceased, or otherwise to put themselves in a strictly 
legal position to receive the money, it is very probable that 
the authorities would attempt to set up a liability on the part 
of the auctioneers for any Probate or Administration Duty which 
may thus have been evaded in consequence of such intention to 
evade the payment of such duty being within his knowledge. 
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At all events, where an auctioneer acts for representatives who 
have no legal capacity, as it is believed he does in many small 
matters in the provinces, he should take a written undertaking 
from the persons to whom such produce is paid, to save him 
harmless from any loss which he may incur from the fact of 
such persons having so illegally acted. 

If an auctioneer effect a sale of unsold lots after 
auction**' the auction, he must take care to get the pur- 
chaser's written contract if the amount is above the 
value of J610, as otherwise the purchaser is not bound by the 
auctioneer writing his name in the catalogue of sales effected. 
Not only is the vendor's power to sue affected, but the 
auctioneer, in such a private transaction, has no power to sue. 
Legal posses- Neither has an auctioneer power to sue unless he 
Bion. has the legal possession of the goods. 

Admission of Where a contract is not required to be in writing, 
parol evidence parol evidence of the statements of the auctioneer 

•o vafY tenns 

of contract, at the time of sale are admissible. 

Mr. Darty in his work on vendors and purchasers, says : — 
'' The general rule as to parol evidence is, that such evidence is 
not receivable which goes to vary and limit the written contract 
between the parties." Thus, where the printed conditions of 
sale of timber growing in a close did not state anything of the 
quantity, parol evidence that the auctioneer, at the time of sale 
warranted a certain quantity, is not admissible, as varying the 
written contract. But in a case where a memorandum was 
clearly imperfect, and some evidence was necessarily required to 
show the other parts of the agreement, parol evidence was 
admitted. 

Again, where there is a sale by auction, and the contract is 
reduced into writing, — as by the auctioneer signing a memo- 
randum of the sale in a book which contains or refers to the 
catalogue or conditions of sale — evidence of verbal declarations 
by the auctioneer, varying the statements contained in the 
catalogue or conditions, is not admissible. In the case of a sale 
of goods by auction, of several lots put up separately, but 
separately knocked down to the same purchaser, and on each 
occasion the auctioneer wrote down the vendor*s name, there is, 
in point of law, a separate and independent contract, so as to 
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pass the property in each lot. And it has been held that a 
purchaser at an auction can, before paying for the goods bought, 
make a complete bargain and sale of them to a third party. 
Where goods were knocked down to a bidder at an auction, and 
handed to him, and after they had been in his possession for 
some minutes, he refused to take them, it was held to be a 
question for a jury, whether there had been a complete delivery 
and acceptance between the parties, it appearing by the 
conditions of sale the vendee was to pay a deposit, and the 
residue of the price before he removed the goods. 

In cases of large amount, and parties are not known to each 
other, or do not care to run the risk of responsibility for not so 
acting, a written authority for the payment of the balance of the 
purchase money is called for by the purchaser. If the conditions 
stipulate for payment of the purchase money at the close of the 
auction, this would not, of course, be required. 

Upon sales of property, custom varies in different ^ ^ deposit 
parts of the country as to the payment of the 
deposit. In some districts the auctioneer receives the deposit, 
and in others the vendor's solicitor. But whether the auctioneer 
would be held responsible or not, for the deposit, where a 
purchaser, under protest, paid such deposit to the vendor's 
solicitor, and such deposit was afterwards lost, no question of 
the kind has yet been decided. It seems probable that under 
such circumstance he would. The auctioneer is looked upon as 
the responsible agent between both parties, whereas the vendor's 
solicitor is agent only for the vendor. From the reading of 
EdgeU v. Day, it seems that there is no positive decision that 
it is competent for the vendor's solicitor, who prepares the 
conditions, to put himself in • the position of stakeholder. In 
that case it was decided that the law will not imply as in the 
case of an auctioneer, that the vendor's solicitor receives the 
deposit as stakeholder, and Chief Justice Erie said: — '^ It is 
possible that he, the vendor's solicitor, may hold the deposit for both 
of them, and then he will be a stakeholder," but whether or no this 
is sufficient to exempt the auctioneer in respect of such deposit, 
it is not clear. The decisions have been so strong upon the 
known character and position of the auctioneer as stakeholder, 
that it is very possible that, notwithstanding the conditions 
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prepared by the vendor's solicitor, stipulating for the payment 
of the deposit to the vendor's solicitor, he, the auctioneer, 
would be, in some measure, at the mercy of the purchaser in 
case of loss arising by reason of such payment ; of course, the 
probabilities are usually quite the other way, but an auctioneer 
is a servant of the public, as much as he is of the vendor. 

Where a deposit has been paid to the auctioneer, he is the 
stakeholder, and can part with it only with the consent, and 
under the direction, of both vendor and purchaser. 

The custom for payment of the deposit to the auctioneer in 

London and the neighbourhood is so well known that the fact 

that the vendor and his solicitor were both unknown to the 
purchaser would form a serious ground of objection to the 

payment of the deposit to the vendor's agent. 

Where an auctioneer has a deposit in his hands, we have seen 
that his remedy is to pay the same into Court, under the 
Interpleader Act. 

A Court of Equity has always construed the conditions as 
much in favor of the purchaser as can be consistent with the 
circumstances, and where an auctioneer lends himself as a party 
to a sale, he is looked upon as a custodian, as much for the 
public interests as for the vendor's. How far, therefore, it is 
competent for an intending bidder at an auction to protest 
against conditions stipulating for payment of the deposit to the 
vendor's solicitor, and to call for a stipulation for the 
payment to the auctioneer, no case has yet been decided. It is 
quite clear, however, that an auctioneer, in his public character, 
would be bound by such a protest. 

If the auctioneer allow the purchaser to retain the deposit, 
he does so at his own risk, unless it is with the consent of his 
principal. And if he take the purchaser's I.O.U. for the deposit 
with the vendor's consent, he may sue upon it. 

Where, in an action for specific performance, brought by the 
vendor, he is made a co-plaintiff with the vendor, upon the 
ground either of his having an interest in the contract, or of his 
liability to an action for the deposit, he or his solicitor must, of 
course, see that he is properly indemnified by the vendor as 
to costs. 
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Misdescriptions or misrepresentations of the vendor, innocently 
communicated by the auctioneer to the purchaser, will form a 
ground of defence to an action by the vendor against the 
auctioneer, for the deposit. The costs of an auctioneer paying 
deposit money into Court under an Interpleader Order are 
usually allowed out of the funds. But his right to costs 
may be affected if he act contrary to the interests of both 
parties, or of either. 

The principal objection to an auctioneer parting with the 
deposit money to the vendor before the completion of the 
purchase is that if the purchase go off, or the vendor fail to 
make out a title, the purchaser may recover the deposit money 
from the auctioneer in an action at law. Of course, as a 
matter of practice, the auctioneer need not adopt measures or 
raise objections opposed to his own interests as well as those of 
his principal, with regard to the deposit and his strict legal 
position, but it is right that he should be acquainted with his 
responsibilities. 

A purchaser, having entered into a contract and paid his 
deposit, cannot elect to forfeit the deposit and retire from the 
bargain ; he is still liable. 

A purchaser cannot claim to retain the deposit as a set off to 
a debt owing him from the auctioneer. 

An auctioneer is usually paid for his services 
either by commission, payable by the vendor, on tommS^ons. 
the amount realized on the sale, or by a fee by 
the purchaser on the amount of the purchase money. This 
latter practice is confined to certain localities. Where the fee 
is payable by the purchaser, there is always an amount of 
dissatisfaction expressed, which proves the one-sidedness of its 
popularity. It acts conveniently for the auctioneer, and perhaps 
profitably for the vendor, as an auctioneer selling under such 
conditions has no claim upon the vendor, even if the fees are 
lost, before the completion of the sale. 

Purchasers buying under conditions charging them with the 
fees have usually to pay a double impost. A doucmr to the 
vendor's solicitor and another to the auctioneer for his trouble. 
No objection can, of course, be made to the practice, looking at 
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it from vendors point of view, bnt it is just possible that the 
practice has the effect of hampering the purchaser with the 
question of expense, and, consequently, it indirectly affects the 
vendor in the purchaser's estimate of the sum to be bid. 

Where the auctioneer's remuneration is payable by the 
vendor, an arrangement is usually entered into that if there is 
no sale there is to be no payment of fees. And where the sale 
is a large one, the question of remuneration is arranged prior 
to the sale. 

An auctioneer's remuneration is generally governed by the 
custom in each particular locality, and as far as possible, the 
rates should be uniform. As a point of etiquette between one 
auctioneer and another, an auctioneer would not be justified in 
accepting an authority to sell at less than a fair and reasonable 
rate of remuneration. 

An arrangement as to the rate of remuneration will not deprive 
the auctioneer of his commission, if, after he has taken the usual 
steps preparatory to a sale, the estate be sold by the owner by 
private contract. In entering into any such arrangement, the 
auctioneer would, of course, see that the teims of the agreement 
would not bar his rights to commission should the estate 
(remaining tmsold at auction) be subsequently sold by the 
vendor by private contract. 

If an agent for sale is to receive for commission a per centage 
on the sum obtained, he cannot claim it in respect of any part of 
the purchase money which remains unpaid, unless such non- 
payment be occasioned by the wilful act or default of the vendor. 
In Mv/rray v. Currie it was decided to the effect that if several 
agents are employed, and one find, and another conclude a 
bargain with, a purchaser, each may claim a commission. 

In a modem case, where an agent was employed to find a 
purchaser at a certain price, upon which he was to have a 
specified per centage if a sale were effected ; and the agent found 
a purchaser, but the agent refused to complete the sale, it was 
held that the agent could sue on a qtuintum meruit, (which in 
law means an action grounded on a promise that the defendant 
would pay to the plaintiff, for his services, as much as he should 
deserve) and that in such a case the law implies a promise on 
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the part of the vendor to remunerate the agent, even if the 
contract should not be. completed, but two of the judges carefully 
disclaimed any intention of laying it down as a general rule that 
when an agent is employed to sell, and his authority is revoked, 
he may resort to the common Court for remuneration for his 
services. 

His claim to remuneration may be affected by acts of irregu- 
larity or misconduct bringing loss upon the vendor. 

Where an auctioneer incurs a personal responsibility in 
respect of purchase money remaining unpaid, he ought to take 
his full commission. 

In cases where it is customary for the auctioneer to be paid 
by commission by the vendor, he cannot claim any out of his 
trust estate if he is selling as trustee or mortgagee, unless 
specially authorized, and in a case where the conditions stipulate 
that the auctioneer shall be paid by fee by the purchaser, it 
seems doubtful in equity that he can, if he be the vendor as 
well, maintain the charge against the purchaser, unless he has 
notified that he is selling in the capacity of beneficial owner, 
trustee, or mortgagee. 

The principle restricting or prohibiting an auctioneer from 
making charges out of the estate of his cestuis que trust, unless 
specially authorized by the trust instrument, applies to all 
business transactions. 

Where an auctioneer, acting in the management 
of property, buys it, he is subject to the onus ^^tiwiew 
of proving that he afforded his principal all the buys, 
knowledge respecting its value which he derived 
as agent. 
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Chapter IV. 
Particulars of Sale. 

Though the older forms of particulars of sale appear some- 
what antiquated to modem eyes, there is a great deal about 
them which may be recommended to auctioneers of the present 
day. Sometimes an estate got an extra measure of praise, or 
household goods and furniture were specially treated in some of 
the old catalogues, but as a rule nearly all classes of particulars 
of sale lacked what, perhaps, would be termed the *' decorated 
style." 

Where auctioneers are concise and to the point, they run the 
risk of confining themselves to a class of people who are 
independent of susceptibilities. An auctioneer may rush away 
into ecstacy over points of attraction, extent, and configuration, 
beautifully timbered miniature parks and bijou residences, 
meandering streams, and gothic facades, undulating surfaces, 
rich loamys, or dry gravellys, and everything else which may, in 
his eye, tend to attract the public in search of an investment ; 
yet, it must not be imagined that the beauty and admiration 
exist only in the eye of the auctioneer. In the old days, when 
an auctioneer advertised a large estate, he addressed himself to 
either the wealthy landed proprietor, or the rich merchant ; men 
in some respects like Alderman Beckford, who used to boast 
such* splendid genealogical trees, both by marriage and descent, 
who bought either for the purpose of absorbing their wealth, or 
founding a family. Or if he advertised a small estate, either to 
the money-making attomies, weU-to-do agriculturists, or pros- 
perous tradesmen. 

But now all this is changed. Wealth has been scattered 
broadcast, and there are men who require properties so many 
miles from town, or far north or west, away from the associ- 
ations with which the getting of it is so intimately connected. 
Others who must be near the coast. Others who must have a 



118 

trout stream running through the estate. Others who must 
have something with a bit of a ruin, and a smattering of 
tradition, and so on. 

There are many who, whatever regard they may have for 
plain matter-of-fact descriptions, aie equally susceptible with 
the auctioneer of all that may be charming and attractive ; 
people who, though they may look at, will not be tempted to 
think of, a plain description. Another point which an auctioneer 
has some difficulty in meeting, is the taste both of the past and 
present generation, for pretty and attractive names. The 
"Swan Inn "is the ** Swan Hotel"; that very unpretending 
looking cottage rejoices in the name of ** Knuckledown Hall"; 
Bardell, the grocer, has retired to ** Grandison Lodge " ; the 
Misses Smith are living at **Luckway Court"; the Bateson's 
live at " Holywell" ; the Jones' live up the hill at a place they 
choose tp designate " Orchardlea"; and when we posted down to 

the " Manor House," in shire, to see, at his invitation, a 

Mr. Moger whom we had met at the " Eoyal," — and a very 
gentlemanly looking, nicely-got-up farmer he was, whose 
charming manner had won us — we found a very unassuming 
looking farm-house, with a gabled end, and debased muUioned 
window, and at some little distance to the front, a reeking barton. 

There is something in names, for we remember on one occasion, 

our friend M , who had returned from India, and was 

looking out for some decent country residence. Glancing down 
the columns of an auctioneer and estate agent's monthly register, 

his eye lit upon a " Court," in shire ; the name, the 

description and price, seemed so exceedingly attractive, that he 
determined to run down from town to inspect it. The determination 
was rash, for the journey was a long one by rail, and after that 
a post across country. Armed with the usual " card to view," 
he set out. On arriving at the scene of his hastily cherished 
hopes, he was blocked by a stream, which ran through the road, 
fouled with the refuse from some adjoining cottages. On 
enquiring for the residence he was in quest of, he was directed 
to a house lying back from the road, and the entrance to it 
about midway up the stream. An ordinary, unarchitectural 
looking building from the distance, in an out-of-the-world 
position, with dense overgrown shrubs, and which to get at you 
must wade through the stream ankle deep. M was not 
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long in ordering his driver to tarn round and beat a retreat 
back to the " nearest market town," from whence he had posted 
out. We never heard whether he ever sent in his account of 

expenses to the auctioneer, but that journey into shire 

got to be a standing joke at his club. 

When a description of a " highly important freehold," or a 
" choice residential " is needed, descriptive power may be eqnal 
to the occasion, but the difficulty with most business men is how 
and when to apply it. An auctioneer, unless he confine 
himself to actual existing circumstances, may find himself in 
the same position as a late worthy divine, who got into the 
pulpit to preach a " harvest thanksgiving " with a MS. of a 
totally opposite character, and had to heal the breach with an 
extra doxology, whilst the clerk was sent to the vicarage library 
to bring down the recreant document. 

But it is very seldom that auctioneers require precedents for 
their descriptive handbills. They may freshen their memories 
with a glance at other bills of a similar character, but a 
"detached family," or a "compact freehold residential," has to 
be made up by an actual survey of the particular property. 
They are unlike the legal profession in this respect. A lawyer 
is unable to work without a precedent, simply because the rigid 
straightness of legal documents are so capable of misinterpre- 
tation or misconstruction if the set form were departed from. 
After all, a handbill is a mere description of facts. Whether 
an estate be " compact, lying within a ring fence," ** a wooded 
upland," or ** a rich tract, lying in the heart of a fine pastoral 
district," the actual fact is soon made apparent to the auctioneer. 
But, as we have before observed, though he may have no end of 
a fund of descriptive terms, he must make himself so acquainted 
with the actual existing circumstances of each particular 
property, as to know the measure of attractiveness which one 
class of property may possess above another. Though modem 
handbills may contain the most gorgeously worded descriptions, 
they are, if they exceed the bounds of a common sense reality, 
as much calculated to excite the contempt as they are the 
interest of intending purchasers. 

There are many properties which are really admirable and 
delightful of their class, yet it will be found in many cases that 
estates and residences, fall short of the enconiums and interest 
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which descriptive enterprise invest them with. Tradition, and 
sometimes the fancy of a late imaginative proprietor, may 
attach some virtuous properties to some ** mineral spring'* or 
"holy well*' which may belong to this particular property, or 
that, yet all this is of secondary importance when, after you 
have got into possession, you are gently led into a secret, in 
reference to a leakage in the roof, or an offensive odour, which 
has baffled the united energies of the village carpenter, the 
village blacksmith, and the parish clerk, for many years past. 

Talking of these hidden defects, or '* skeletons in the cup- 
board," which many properties are said to possess in one shape 
or another, we remember, some few years ago, a case where the 
nuisance which existed — an offensive odour passing through the 
drawing room — ^baffled for some time all attempts at a remedy, 
tending, season after season to bring the property into deeper 
discredit. At some particular season of the year, either floors 
had been ripped up, recesses searched, boundaries explored, and 
the carpenter and builder had loitered in the drawing room, 
sniffing the tainted air ; but all to no purpose, until one day, 
when the owner's patience had been exhausted, and he was 
considering about putting the property in the hands of a local 
auctioneer for sale, it was discovered that the odour had pro- 
ceeded from some very high game, which hung in a cellar, in 
the basement near an open barred window, which admitted a 
strong current of air. The passages were so connected that in 
the opening of a door, the draught of air which came from the 
open cellar window carried with it the odour of high game into 
the drawing-room. 

This is but a sample among the many of hidden defects, but 
it is not within the scope of this work to give any further 
illustrations. 

Where an auctioneer says '* a delightfully attractive residen- 
tial estate,*' what are all the favourable conditions which he 
may inelude imder that description? Society may be one, 
climate may be another, position may be the other, and under 
the heading "delightfully attractive," may be included numerous 
other advantages. But has the estate all the essentials 
necessary for comprising a delightfully attractive residential 
estate ? How is it all the late proprietor's pet schemes of model 
farming never prospered, and when the results for the year were 
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totted up, the debits were so much beyond the credits, leaving 
nothing to represent interest on his invested capital ? How was 
it, though his cattle which he occasionally exhibited at the 
shows, received the best of attention, prospered only under some 
very artificial system of forcing ? This was not entirely due to 
the extravagance or mismanagement of his bailiff. Then what 
were the causes ? Had he ever taken thoroughly into 
consideration the natural capabilities of the soil ? We all know 
that the intrinsic value of an acre of good agricultural land is 
vastly superior for all purposes, in both letting and farming, 
than an acre of poor soil, but it is questionable whether this is 
always fully and properly estimated. Probably this was one of 
the prime causes which became a thorn in the side of this 
** delightfully attractive residential estate." We remember an 
old saying which has a great deal of truth in it. " Give a man 
an acre of good land, and he'll live ; give him five acres of poor 
soil, and he'll kill himseK with hard work or starve." 

The classes of house property, from "a bachelor's box " to " a 
commodious town mansion," are so innumerable, and each class 
may comprise so many varieties, that it is impossible, some- 
times, not to be misled by the description of a property as it 
appears in an advertisement. A house may be so situated in a 
favored locality, ^that with the smallest addition to its usual 
description, (as in the PaU Mali Case, referred to in the previous 
chapter) a purchaser may be misled by it, and this misdescrip- 
tion will not only bring his client into litigation, but, if made by 
the auctioneer, will land him there also. 

In the Regency Square Case it seems that the known and 
rated description was not literally and in fact the actual one, but 
no attempt was made in the handbill to profit by the description 
by which the property was known. It stood upon its own 
merits, and a purchaser could not complain of having been 
misled by it, especially if he neglected to take the trouble to 
inspect it before bidding. In and about the metropolis there 
are innumerable instances of houses being described and known 
as being parts of houses forming a square, or what is known as 
a square, when at the same time they are really situated in one 
of the approaches to it. 

"A noble town mansion" may mean many things, either in 
structure, position, or associations. The reality may be actually 
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superior or vastly inferior to the notions which a person may 
form of it before seeing it, — '*the sort of vision formed upon 
the retina." " The quarter," good or bad, high or low, favored 
or ill-favored, has a great deal to do with it ; but the variations 
in each particular quarter are sometimes striking. 

A residence in a favorite watering-place, though lying in the 
centre of the town, and shut out from the sea, is as much a 
"marine residence" as the one on the esplanade, facing the 
beach ; but one really ought to make sure that in looking after 
the one position you are not likely to get the other. 

When an auctioneer launches out into " a charmingly situated 
country residence," we suppose him to mean all that can be 
desired, and in many instances the position really does come up 
to the description ; we remember, however, on one occasion, the 
front view of " a charmingly situated country residence " to be 
blocked by the " pigs* loose " of *' our neighbours over the way." 

" Good society " may really mean all that the handbill is 
intended to convey by that expression ; but when that " good 
society " is discovered to consist of an eccentric country 'squire, 
with a passion for mastiffs, and his three worthy daughters, fast 
verging into spinsterhood ; a neighbour over the way who is 
reputed to be passionately fond of books, and who rides out on 
a lean horse ; a parish clerk who is deaf ; and a parson who 
requires three clear days of close retirement, before Sunday, 
to get up his sermon ; it really becomes questionable whether 
this is what the auctioneer led us to suppose. 

We took the trouble to enquire of a well-known auctioneer 
what this phrase meant from a particular of sale point of view, 
and he assured us that in that particular case (alluding to the 
advertisement which caught our fancy) it merely represented the 
fact that there were several residences and properties of the 
same class in the same neighbourhood, and as a rule a 
particular of sale went no farther. He had received 
many enquiries, he continued, in the course of his practice, 
all of which tended, in some way or another, to give the 
bent of purchasers inclinations in regard to "good society." 

" Did Lord keep a good table, and was he in the 

habit of receiving and visiting his neighbours, as was 
reported ?" This was rather a far-fetched enquiry, because the 
estate happened to adjoin his lordship's. In another case. 
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''Was it true that the Misses were all confirmed 

invalids ?" The auctioneer had no note of this fact among his 
memoranda. Another observation from an enquiring caller was, 
'* That he had been given to understand that the rector was not 
really orthodox, did a great deal of fishing and shooting, and 
rarely preached himself." What was the use of stating that 

there was "** good society," if the House was shut up, 

and the Colonel residing at Boulogne?" ''Were there many 
county magistrates residing near, and did they generally bear 
a good reputation for impartiality in their decisions?" We 
beggedjthe auctioneer to give us an idea of the kind of person 
who made the last enquiry. He informed us that it was a 
strong-minded maiden lady, whose father had been a Chief 
Justice, or something like it, in one of the West India Islands. 
It was not to be supposed, continuing his observations, that 
every advertisement in which the phrase had been made use of, 
had always brought observations and enquiries of so quaint a 
nature. The phrase had once got into a class of advertisement 
with which it had nothing whatever to do, but it seemed that by 
some singular accident it had caught the attention of three 
maiden ladies, residing together in a fashionable wateringr 
place, where they had resided for so many years that they had 
grown tired of the '' murmuring of the, &c.," and required an^ 
invigorating change, and wished to dispose of their " marine 
villa," and take a cottage in a pretty village inland, where there 
was *' good society." '^ Was the surgeon married, and had he a 
family?" may seem a strange enquiry in relation to "good 
society," but it turned out that the would-be purchaser was a 
rich widower, with a long family of daughters, and abhorred 
medicine. " Was the late owner generally liked in the neigh- 
bourhood, and had he really been the chief cause of the restoration 
of the church ? " "If there was good society, why did not Mr. 

M 's fox hounds hunt that country ? " Questions relating 

to hunting were of common occurrence. The statement " good 
society " was supposed to be impugned on one occasion, because 
the principal 'squire in the neighbourhood was either always 
" in town " or yachting. Another enquired' observed, " Oh ! but 

he had heard that Mr. '« eldest son had made a 

nUsaUiance.** What on earth the fact "that the rector had 
been to law upon some ecclesiastical point with the reeter of the 
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adjoining parish" could have to do with a property which 
carried with it the essentials of " good society," the auctioneer 
said he never could clearly make out, until someone suggested 
that ** possibly the cordial relations which existed all round 
would, in consequence, be somewhat disturbed." A sale of " a 
small residential estate " had really that disadvantage about it, 
which was fortunately not a serious one, that more enquiries 
were made, and questions asked, in relation to " good society," 
than with any other class of property. All the best quarters of 
the metropolis were not affected by enquiries of the kind, 
because each locality bore its own stamp, and people were not so 
much affected with a "who's who'* feeling as they were in 
country districts. Such were the interesting observations our 
friend favored us with in regard to "good society," and the 
effect those words had upon, and the relation they bore to, a 
numerous class. 

"A pretty church, recently restored," is another form of 
attraction, but if you never can go there without catching a cold 
in the head, and the curate has a ' certain bashful tendency to 
high church views, and the vicar is quite the other way, the 
** prettiness " of the thing, and the fact that it has recently been 
" restored," are doubtful attractions. 

When we saw "the Manor or Lordship, or reputed Manor or 
Lordship, of Bardon-cum-Witherington," we pictured to our 
selves the pleasure we should derive as Lord of that Manor, but 
on a closer examination we found that all the broad acres 
(except about 20) had dwindled away, and nothing but the old 
manor house and these 20 acres remained, which were subject 
to the yearly chief rent of £1 13s. 5}d,, payable personally by 
the Lord of the Manor of " Bardon-cum-Witherington," for the 
time being, to the Lord of the Manor, for the time being, of the 
adjoining Manor of " Haygrove-cum-Mudborough," in the great 
hall of the Manor House of Haygrove-cum-Mudborough. There 
is where the difficulty is in illustrating the auctioneer's duties 
and liabilities ; there are so many incongruities that it would be 
impossible to illustrate them all. 

" A fine fishing stream, abounding in trout," sounds exceed- 
ingly attractive, but when you find that the water-works of some 
neighbouring town taps the stream, and leaves nothing in the 
summer but pools for the minnows to disport themselves in, it 
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becomes questionable whether the legacy of a law suit to 
vindicate your rights, which the retiring proprietor is desirous of 
leaving you, is really worth having. 

" The country is regularly hunted by Mr. '« hounds," 

or " within a short distance of the kennels," sounds 

exceedingly attractive to a Nimrod in search of a country 
residence, and these are attractions which do enhance the letting 
and selling value of a property ; but auctioneers will be inclined 
to mislead if it be foimd that the pack turn out to be a few 
beagles kept for occasional sport by the squire's eldest son. 

"A splendid view of the far-famed Blankshire Hills," some- 
times covers an immense extent of country, and requires a very 
powerful glass to discern them with any satisfaction. 

A particular of sale always has a certain amount of embel- 
lishment, beyond the description of the property, the time and 
place of sale, and the names of the professional men through 
whom the property is offered ; and taking them as we have, we 
do not by any means wish to .assert that these embellishments, 
as a general rule, are otherwise than accurate. Taking a mere 
detailed description of the property, without any attempt to get 
up a colourable description, an inaccuracy may be made in 
quantities or numbers, which may lead to all sorts of disputes. 
Many cases of this kind never come into the Courts, but are got 
over by private arrangement. 

Whether it is an " eligible investment," or "well worthy the 
attention of capitalists," or "the value will be considerably 

enhanced by the opening of the Eailway," or that 

" property of the kind is in great demand," or " that they cannot 
fail, in a short time, to become valuable sites for building," or 
are "first class freehold investments," are matters for the pur- 
chaser's own enquiry. 

A gentleman purchased a house because there was described 
with it " a very conveniently arranged billiard room," but on a 
closer inspection it was found that that was the name which a 
lumber room in the house had always borne. In another case 
the " billiard room was a converted loft over the stable," and 
soon after the purchaser had got into possession, a chimney 
stake was blown through the roof, and through the table. 

When the particulars state that the house contains "about 
sixteen rooms," we either suppose that there is some doubt in 
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the auctioneer's mind whether there is that number ; or, that in 
such a case rooms may be closets and closets rooms. 

'* Three acres of thatch" was a common expression with a 
friend of ours in connection with one estate, and he always 
objected, on that account, to purchase the life interest of a 
tenant for life, who was bound to repair, and who was incessantly 
complaining that the items for reed, in the tenant's half-yearly 
disbursements, were excessive. 

An estate described as having attached to it "a family pew in 
the chancel of the church," was found to be subject to the 
repairs of the chancel, or a former proprietor had obtained the 
estate upon those conditions. The yearly repairs may not be 
great, but when the chancel was discovered to badly require 
restoration, an intending purchaser had certainly to consider 
that fact. In some instances the chancel of the church is 
private property attached to estates in the parish, but "a 
chancel of a church can't be *' an eligible freehold." 

When it is stated in the advertisement of an estate for sale, 
that it may be " advantageously developed for building pur- 
poses," it sometimes requires a speculative mind and more than 
an ordinary genius, in order to secure those advantages. "We 
remember an owner of a building estate, which rejoiced in the 
** saline particles," getting up a "development" by building a 
church, and founding a ** ladies' sanatorium." These were truly 
"pious uses." 

There are many "commodious and conveniently arranged 
dwelling-houses," but we remember one of these, the road to 
which was liable to be flooded, and the front was fully exposed 
to a " keen north-easter." 

We have known the term " excellent meadow and pasture 
land " applied to a farm where the tenant had always maintained 
that there was something in the herbage which scoured the 
cattle, and prevented them from thriving; but in that case 
there might have been " something in the tenant." 

When an auctioneer talks about "the configuration" of an 
estate, — as some of them do, upon whom, possibly, the mantle 
of the late George Robins has descended — ^we presume they have 
grown tired of " gently undulating surfaces," or that the form, 
figure, or shape, is exceptionally pleasing. 

The expressions " have received instructions from the 
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executors of the late," or ''in consequence of the proprietor 
leaving the neighbourhood," or " who is retiring from business in 
consequence of ill health," explain themselves. 

Some particulars are, in themselves, instances of the collec- 
tion of a vast deal of information and detail, and represent 
much more labor than the drawing of a good sized deed by a 
lawyer, yet the painstaking industry of the one, looked at from 
the advertising columns of a newspaper, are looked upon as 
nothing compared with the legal acumen and responsibility of 
the other. 

When investors form opinions of property looked at through 
the particulars of sale, which a personal inspection does not 
adequately meet, it is not, sometimes, so much the fault of an 
advertisement, as the fastideousness of an intending purchaser, 
who, probably, has been on the "look out" for something, but 
he does not quite know what, for years past. He may complain 
that the stables are too far from the house, the house too far 
from the church, that there is too much arable and not enough 
pasture, that the estate is too far from town, or that its locality 
and general features are not what he was led to expect. And so 
he goes on for years, until his becomes a well known name in 
the register of auctioneers, or he has, at last, obtained some- 
thing "very desirable." " The rookery was not so fine as that 

at his friends in shire," and an enquiry for "nightingales " 

are not amongst the most uncommon features. " If I had seen 
that advertisement before," in such a tone of disappointment, 
that auctioneers are sometimes led to look with regret at their 
inability to comply with such excellent tastes. And when the 
intending purchaser's agent, after "no end of a fight," in which 
he has got the price reduced by several hundreds, goes away, 
(having safely completed the bargain) and hints to you, as 
mildly as possibly, " that he may as well tell you that his client 
was determined to have the property at any price," it is certainly 
disappointing that you have been to so much trouble to resist a 
reduction. And it becomes excusable, in the face of such 
diplomacy, if the auctioneer frankly tells you " that there are 
several in for it." 

An observation in connection with particulars of sale, we 
remember to have once heard, was, that " though they frequently 
contained a good deal of ornamental information in connection 
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with property, there were, as frequently, advantages which 
would enhance their marketable value, which they did not 
disclose." A case in point which came under our own obser- 
vation, proves the truth of this remark. Twelve acres of pasture 
land were put up by auction in a country district, but which 
happened to have certain railway facilities near, which, in the 
main point, were lost sight of. As pasture land it was of 
exceedingly good quality, and fetched a rental of £5 per acre. 
At the auction the bidding rested between two individuals, — the 
tenant and another person. £180 per acre for a country 
district was looked upon as a good price ; but the biddings went 
up to £160 per acre, and the tenant was declared the purchaser. 
The value as grazing land, and eventually (which was very 
remote) as building lands, had been so much dwelt upon, that the 
fact that the land contained a valuable bed of clay was lost 
sight of. The purchaser divided off two acres, and opened a 
brick manufactory, the profits from which in three years cleared 
the price of the whole. 

Many illustrations might be afforded of the fact that property, 
as a ride, is not over-described by auctioneers, but the scope of 
this little work will not permit of them. They comply with the 
taste of an exacting public. The varied habits, tastes, and 
requirements of property seeking investors are beyond the 
power of auctioneers to satisfy. When the auctioneer said " a 
fine ivy-mantled Gothic tower, from the summit of which 
(approached by a splendid stone staircase in first rate preser- 
vation) magnificent views of the surroimding country, and the, 
far famed Blackdown Hills are obtained,** he merely, in the 
plainest language, directed the attention of a numerous class of 
investors to whom the acquisition of " a fine ivy-mantled " tower 
would be very desirable. 

" A fine old residence in a park ** is really what many people 
want, but have rarely an opportunity of getting hold of. Tra- 
dition and associations of a high order, are so intimately 
connected with dignity and respectabiUty that many investors 
have the greatest liking and respect for old residences, especially 
when they happen to be situated in a park, and the roofing 
happen to be of lead instead of common zinc. 

Some people would think that the mere fact that a ghost story 
is associated with an old residence, would be a deadly injury, in 
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a marketable point of view, to a property, bat an auctioneering 
friend of ours recounted to us the fact that he was called 
upon one day by a gentleman in quest of a residence, who had 
seen an advertisement of an old manor house of the Elizabethan 
period " ; he wanted, if possible, to get hold of something of the 
kind, and if it had a ghost story attached to it, so much 
the better. 

One does like the architectural features of a house to corres- 
pond, as nearly as possible, with a correct taste, but if, during 
the course of occasional alterations by former proprietors, two 
or three styles have been unpleasantly jumbled together, it 
becomes questionable whether the architectural features have 
any merit at all.. 

We remember the case of a fine old house which had been 
lying void for some years, with no prospect of letting. A sale 
was considered out of the question. The style was what has 
been termed, architecturally, "debased Elizabethan," with a 
considerable mixture of the " Georgian." The older character 
remained in several of the windows, but the porch and parapet 
which edged the roofing were entirely opposed to these. An 
immense stone wall surrounded the house and grounds, and 
what was still more quaint, the whole seemed to have taken up 
the entire centre of the village. Even the church looked as if 
it had been pushed on one side, or had sprung up subsequently 
to this property. The objection to the property was not so 
much locality as the prison-like aspect of the place. An enquiry 
for taking had been followed by an offer to purchase, and finally, 
the sale. The auctioneer's private opinion was, that the sale 
was due to the tact that he had stated in the particular of sale 

that " the house had formerly belonged to the ^family, the 

last surviving member of which was Sir Everard Bart.'' 

There are a great number of people with means, who form a 
liking for a place which will shed respectability upon them, if 
there is no other way of impressing it. Association disdnguee 
is one of the' chief attractions. " The estate is bounded on 

one side by the waters of the , with which the poems of 

are so romantically associated," said once a prosperous 

local, and sent the advertisement to the printer for a proof, 
under a firm conviction that he had rendered an important 
service to his client. " The celebrated J supped with a 
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former owner in the room now known as the south drawing 
room," did he, indeed ! " Lord Gideon Fitzhugh had built the 
west wing," remarkable fact. " In the principal bedroom is an 
ancient bedstead in oak, handsomely carved, which had always 
descended with the property," upholsterers beware ! Another 
house had attached to it " an ancient sun dial," and another " a 
freehold family vault in the parish church, granted by special 
faculty from the Bishop." Another house was charged with the 
repairs of the family vault of a former proprietor, with the 
painting of the railings enclosing it, and the auctioneer had to 
stipulate that the purchaser should covenant to execute these 
repairs when required. Another proprietor wished to sell his 
house, '* an old fashioned country residence, with land," subject 
to the purchaser entertaining the wassailers in the village (not 
exceeding a dozen) on wassailing night, as that had been his 
and his family's custom for many generations previous. These 
wassailers appeared to be a few quiet, inoffensive villagers, who 
always went round on old Christmas eve, and sang convivial 
songs to the apple trees in the orchards. Of course the 
auctioneer advised him against such astipulation. "A com- 
manding and pleasing elevation" must be among the many 
interesting features, but in one instance this commanding and 
pleasing elevation was within a quarter of a mile of a huge 
gasometer. " Thoroughly restored, and the- rooms lavishly 
decorated " are matters of congratulation to the purchaser, if 
the effects remain. " A clock room and turret, and a small 
smoking room attached " was a feature, but a former proprietor 
had declared that he could never sit there, as the striking of the 
quarters had always disturbed him. *'A splendid carved oak 
staircase, and handsome corridor " are in harmony with " cas- 
tellated family mansions." 

Talking of castellated mansions, we remember the story of an 
auctioneer once going over an old family mansion, taking notes 
for particulars of sale, and he was invited by the housekeeper to 
enter what she said was always known as '* the chamber of 
horrors," — a room which had got to be so named from a red 
spot or two in the floor which no one had ever tried to remove, 
— ^puzzled how he should meet the difficulty, he at last decided 
upon ^'historical associatioAS." An old family mansion had a 
sort of tiaditional '* Queen Elizabeth bedchamber," and 
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the fact or traditional incident was taken down. A long 
journey by rail, and a dreary, desolate ride over a wild tract of 

country, brought us, some years ago, to the manor of , 

which had descended in a direct Une, from father to son, for 800 
years; and, what was still more singular, none of the farms 
belonging to the estate had been out of the families of the 
respective tenants as far back as tradition or recollection could 
go. Good society there was none for miles around. The 
estate seemed to lie like an oasis amidst a wild tract of hill 
country, and wild moorlands considerably above the level of the 
sea. A thousand pities that it should have passed out of the 
family, but it went one day into " Tokenhouse Yard," and 
vanished under the charm of a particular of sale. 

Large estates have usually a few advowsons or family livings 
attached, to which the younger sons, and sometimes promising 
nephews, are presented. Many advowsons have become separated 
from the family estates to which they originally belonged. The 
sale of an advowson will not include the right to the next 
presentation, unless made when the church is full — that is, that 
some one is already in, for whose death the parties are awaiting. 
We remember one instance where a gentleman purchased an 
advowson and next presentation to a very rich living for his 
second son. The rector in possession was 65, and could not 
possibly live over the spring. He recovered from his complaint, 
and died aged 92. The son never lived to be presented, and 
when the living became vacant, the purchaser's representative 
had no member of his family whom he could present, and the 
consequences were that an old tutor got presented. 

Mr. Dart, in his work on " Vendors and Purchasers," remarks 
that ''any charge upon the estate or right restrictive of the 
purchaser's enjoyment of it, and the release of which cannot be 
procured by the vendor, should be stated in the particulars and 
conditions of sale, or the omission is liable to render the sale 
voidable." So many cases have arisen where the particulars of 
sale have omitted to mention something or other which affected 
the vendor's interest, that looking through the reports of some 
of these cases, what would appear at first sight to the less 
initiated, as a " mere quibble," has been really a sort of equity- 
peg whereon to hang a more serious objection,* which the 
purchaser has no power to advance. ''I dont wan't the property, 
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is there not some loophole by which I can avoid the contract ?*• 
has been privately raised more than once. But these are only 
exceptional instances. The serious objection to litigation, if it 
should come, are the costs. When, after some expensive 
litigation, the cause is decided, and, in consequence of the point 
raised being so nice, no costs have been given either way, leaving 
either one or the other in the pleasant position of having won, 
but having to pay his own expenses, it looks to be more than a 
joke. Perhaps a vendor has pressed his bill for specific perfor- 
mance so hardly upon the purchaser, under the assurance that 
he is bound to be right, that he has found in the end that he 
was entirely wrong, and has had to pay the costs both sides. A 
purchaser has got his costs, — in opposing a bill against him for 
specific performance — because there happened to be, an appear- 
ance of unintentional magnanimity shown in the early part of the 
correspondence. A vendor has got his costs when a purchaser 
has been pursuing him on a wrong tract, because the vendor 
has offered to rescind the contract, and return the deposit. And 
in one case, where the property they fought over was so small 
as to be insufficient to meet the costs on one side, each party 
was left to pay his own expenses, because of a mistake on the 
one side, and a certain amount of good faith on the other. 

We usually describe a property as freehold, or leasehold, or 
copyhold, as the case may be, because where there is an absence 
of restrictive expressions, it is usually assumed that the vendor's 
interest is a full one — ^that is, a fee-simple. One subject of 
dispute was that the particulars of sale omitted to state that the 
property for sale was " subject to a right of common every third 
year," or " that there was a right of shooting over the estate." 
These rights of shooting have sometimes arisen in this way. 
The estate or property for sale had been formerly parcel of a 
manor. When the lord of the manor had, some years previously, 
sold the land, he had reserved his royalties, with liberty of 
hunting, hawking, fishing, fowling, and sporting. Andihis has 
usually been kept alive by the payment of some small, ancient 
quit rent, to which the land was, perhaps, subject. The 
purchaser's ground of complaint has sometimes been that the 
property was subject to some right of way which the particulars 
did not disclose. If the right of way be notorious, possibly the 
ordinary condition, that the property is sold subject to all rights 
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of way and other easements, if any, affecting the same, is 
sufficient. But if it is intended to divide a property into lots, so 
that one lot will be sold subject to a right of way to the other, 
then a speciJ&c statement to that effect must be disclosed either 
in the particulars or conditions of sale. Anything which may 
possibly determine the vendor's interest, such as a right of pre- 
emption over the property, vested in some one else, will, if not 
disclosed, be a ground of complaint sufficient to enable the 
purchaser to get the sale set aside. Where the covenants in a 
lease affecting a property have not been stated, or, if leasehold, 
where the property is subject to certain covenants, restrictive of 
the lessee's interest, the better practice is always either to notify 
the lease, and afford the opportunity for inspection, or for the auc- 
tioneer to read it over previous tothecommencement of the auction. 
In one case the property was out in lease at a very adequate 
rental, but this was not disclosed either in the particulars or 
conditions of sale. The purchaser obtained compensation on 
the alleged ground that he had bought for the purpose of occu- 
pation, which he could not get. Where a purchaser had bought 
a leasehold house for business purposes (being a private one) 
and had altered and put in a plate glass front, he was informed 
by the lessee's agent that trades were strictly prohibited by the 
covenants in the lease. 

"Particulars of sale" are liable to give dissatisfaction in a 
way which, at the time of their preparation, could not have been 
thought of. Every now and again, some point or another in 
connection with the property will remain undisclosed, and either 
litigation will arise, or, as is far more frequently the case, (which 
is, of course, the better plan) some private arrangement will 
have to be come to, the cost of which usually falls upon the 
vendor. 

Bascomh v. Beekwith (8, Law Eeps., Eq. 103) was 
B^kwith, ^ ^ ^^^y important case, affecting the preparation of 
particulars of sale. The principle laid down in this 
case was that specific performance of a contract will not be 
enforced against a purchaser, (the defendant in this case) where 
he has contracted under a mistake, to which the vendor (the 
plaintiff) had, by his own acts, unintentionally contributed. 

The facts in this case were, that the owner of the estate put 
it up for sale in lots (^except a small piece of land J, The sale 
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was subject to certain conditions which provided that no public 
house should be built, and no trade carried on upon the property. 
In the particulars of sale the property was described as The 
Manor House Estate. There was nothing to show that any part 
of the vendor's estate was not included in the plan annexed to the 
particulars. The lots purchased by the defendant were colored, 
and the excepted piece of land was uncolored, but was not 
marked with the vendor's name, though the names of the adjoin- 
ing owners were printed. It was improbable that a public house 
would be built on any part of the adjoining estates, and the 
defendant, having reason to believe that there was every proba- 
bility that this excepted piece of land was reserved for the 
purpose, eventually, of putting up a public house, refused to 
carry out the contract, on the ground that he had no idea, from 
the inspection of the particulars and plan, that the reserved 
plot belonged to the plaintiff (the vendor) ; that he had bought 
for the purpose of a residence, and that he would not have 
bought had he known that there was any possibility of a public 
house being erected on any part of the estate. 

The auctioneer who prepared the plan annexed to the par- 
ticulars of sale, and two other eminent auctioneers, deposed that 
it was a frequent occurrence to reserve a few plots on the sale 
of a building estate, that they might be free from building 
stipulations or restrictive covenants, and that it was not the 
usual practice of surveyors to mark the name of the vendor on 
every piece of land reserved from the sale. 

The Master oj the Rolls, commenting on this evidence, said : 
— " Strictly and literally, I have no doubt of the truth of this 
evidence, but I have no evidence before me, nor do I remember 
ever to have deen a case establishing the practice, that when the 
vendor professes to print the names of the adjoining proprietors, 
he omits to print his own name on an adjoining plot, or to point 
out by the color that it forms part of the estate belonging to 
the vendor, though not included in the sale. It is obvious that 
it would, comparatively speaking, be a slight matter to the 
defendant if a public were built at the other end of the estate, 
distant, according to the plan, about a third of a mile in a 
straight line, and piobably half-a-mile by any road, and yet this 
distant part of the property is carefully included in, and 
governed by, the covenants, while on the high road which passes 
I 



180 

in front of his house, a distance of 100 yards, a public house 
might be established in a neighbourhood where, obviously, there 
cannot be many, and which would probably become a place of 
great and constant resort. If it had been expressly stated in 
the conditions of sale, that the vendor reserved this plot for the 
purpose of erecting there a public house, I cannot doubt but 
that it would have had a very injurious effect upon the sale of 
all the lots in the immediate vicinity of it, and would have 
seriously diminished the prices bid for them/' 

*^ £ think the defendant bought lot 1 in the firm persuasion 
that no such use was to be made of this plot of ground, and 
that the acts of the plaintiff's agents in framing the conditions 
of sale as if including the whole estate, without any reservation, 
and so framing and colouring the plan, as to contribute to that 
belief, are such that the plaintiff cannot now compel the 
defendant to execute the contract, if he insists on retaining this 
plot free from any restrictive covenants whatsoever. I think, 
however, that the defendant cannot prevent the plaintiff from so 
retaining and so using this plot of ground ; but that if he does 
so he cannot compel the defendant to complete the contract. I 
think the plaintiff is entitled, at his option, either to a decree for 
specific performance, with a covenant including this reserved 
plot, or to have his bill dismissed. In both cases he will, in my 
opinion, have to pay the costs of the suit, as the error has, in 
great measure, been the consequence of the peculiar manner in which 
the plan and conditions were drawn up. It is of the greatest 
importance that it should be understood that the most perfect 
truth, and the fuUest disclosure, should take place in all cases 
where the specific performance of a contract is required, and that 
if this fails, even without any intentional suppression, the Court 
will grant relief to the man who has been thereby deceived, 
provided he has acted reasonably and openly." 

The Master of the Rolls, in the course of the 
PeppereU. hearing of the above case, referred to Harris v. 

Pepperell, (6, Law Eeports Equity, 1) where a 
property which had been sold, through a house agent, 
by some inconceivable mistake, (presumedly careless on 
the part of the vendor) was so described in the plan 
as to include part of an adjoining property. The mistake 
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was only discovered some time after, when the vendor 
was about to sell -such adjoining property. A decree was 
made, rectifying the deed ; but having regard to the conduct of 
the parties (the purchaser having possibly seen the error, and 
said nothing about it) no costs were given on either side. 

Another important case affecting the question of preparation of 
particulars of sale was Torrence v. Bolton, (14, Law Eeports Eq., 
124) remarkable in more ways than one. The Vice-Chancellor 
volunteered a great deal of information on the practice with 
regard to the preparation of particulars and conditions. He 
evidently, by his dictum, endeavoured to put a stop to the 
practice of printing particulars without annexing conditions. 
In all cases where the conditions are of the most ordinary kind, 
especially in the case of small sales, this practice would operate 
expensively upon small matters. Though the Vice-Chancellor 
expressed his belief that the practice of only advertising par- 
ticulars and deferring the conditions until the auction, had now 
died out, he was by no means correct in his belief upon that 
point. It is true that solicitors and vendor's agents, since his 
decision in Torrence v. Bolton, have adopted the practice of 
notifying in the particulars that the conditions may be seen at 
any time before the day of sale ; but, in truth, in all the num- 
berless cases of small sales, the conditions are only got out and 
read just previous to the commencement of the auction. 

In Tonrence v. Bolton, the defendant, being the 
owner of property, the subject matter of the suit, BoUoH^^ ^ 
caused the same to be advertised for sale, setting out 
the particulars to be a reversion to an estate, subject to the life 
interest of a person aged 70. The plaintiff attended the auction 
and bought the property, and paid the deposit. Subsequently, 
as the plaintiff alleges, he discovered that the reversion was subject 
to certain encumbrances, of which he was not aware. 

The purchaser's solicitor then wrote a letter to the vendor's 
solicitor, saying, '* that the purchaser was anxious to be released 
from the contract, in consequence of the misapprehension he 
was under, both previous to, and at the sale, as to any encum- 
brances being on the property, which the purchaser would be 
liable to pay. Previous to the sale, he, the purchaser, had read 
I' 
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only the particulars of sale, which described the property sold 
as an absolute reversion ; whereas it turns out that it is only an 
equity of redemption of and in such reversion. That the pur- 
chaser had not read the conditions of sale, and being very deaf, 
he did not hear them read at the sale, and knew nothing of the 
mortgages mentioned in the 4th condition, but (being misled by 
the description of the property in the conditions of sale) he 
supposed he was purchasing the absolute reversion therein 
mentioned, and bid accordingly for it, and not for a mere equity 
of redemption, subject to mortgages which would double the 
purchase money. He was also induced to bid up to the amount 
he did, in consequence of a conversation he iiad with the vendor, 
previous to the sale, when he informed him that his reserve was 
£3,000. Under these circumstances the purchaser is desirous 
to have the contract rescinded, and the deposit returned, and is 
willing to pay all the expenses of^ and incidental to, the sale.'' 

This was refused, and the vendor threatened, and did actually, 
advertise the property for re-sale, in accordance with the con- 
ditions, in default of completion by the purchaser. 

The plaintiff, the purchaser, filed this bill to obtain a rescission 
of the contract, and obtained a decree, with costs. 

The judgment of Vice-Chancellor Malins is important as 
affecting auctioneers, and we make the following quotations from 
it : — " The vendors, from the beginning, intended to put up the 
property under conditions which threw upon the purchaser the 
obligation of paying off the mortgages to which it was subject ; 
or, in other words, they put up for sale, not the property free 
from encumbrances, but the equity of redemption in it. The 
plaintiff swears he went to the sale intending to bid, and did bid, 
in the belief that he was to purchase property, for the enjoyment 
of which he would only have to pay the purchase money, and 
would then, after the expiration of the life estate of the tenant 
for life, who was then in her 70th year, have it absolutely." 

" Now, a mistake on both sides is undoubtedly a ground for 
reUeving a party from a contract into which he has entered. . . 
I expressed my strong impression, derived from many years 
experience in cases of vendor and purchaser, that mistake, 
where it is satisfactorily established — as where the purchaser has 
been led by the vendor to believe that he was purchasing one 
thing, when, in fact, he had been purchasing another — ^is just as 
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good. a ground for rescuing persons from a contract, as fraud. 
A remarkable instance of this is Stanhope v. TattersaU, (1, 
Simon & Gifford, 529) which was a case of misdescription, not 
treated as fraudulent, because the purchaser, by a common act 
of prudence, might have found out what he was buying. Never- 
theless, he was held to be entitled to rely on the description of 
the property, and was relieved, both on the ground of misre- 
presentation, and on the ground that the house, being approached 
by a wooden passage, did not come within the description of 
that which he had bought." 

'' But this case raises a point of very general importance as 
to the practice, which I am told prevails in almost all parts of 
England, of advertising the property to be sold, under conditions 
of sale to be produced at the auction. They are not annexed to 
the particulars, but are listened to in the confusion and hubbub 
of the auction room, by persons of different degrees of under- 
standing, who are, in these circumstances, intended to be bound 
by conditions of the most onerous description, put forward by 
persons who have had the fullest opportunities of printing and 
annexing them on the particulars, but have failed to do so. 
However, I do not beUeve the practice to be general. In no case 
which has been brought before me, since I have sat here, has 
such a practice been adopted ; and during the last 20 years of 
my practice at the bar, I do not remember more than one such 
ease, and that was from the remotest parts of the West of 
England, where I believe such a practice did formerly prevail, 
but has now ceased. But if the practice does prevail, the 
profession cannot too distinctly understand that it is one to be 
reprobated in the strongest manner. It is detrimental to the 
interests of their clients, it is calculated to mislead, and it has. 
in my opinion, the most prejudicial effect on the interest of aU 
parties concerned. . . . Now, if the defendant, choosing to 
adopt the practice, which, in my opinion, is most prejudicial, of 
having the conditions read, for the first time, in the auction 
room, had only taken the precaution to have them printed, and 
handed to all the gentlemen in the room, and the auctioneer had 
requested them to follow him whilst he read them, and it had 
been proved that the plaintiff had had them in his hands, this 
controversy could not have arisen." 

'* In the present case the description was so far accurate as to 
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state that what was sold was the fee-simple, not in possession, 
bat subject to the life estate of a lady, and if it had gone on to 
say that it was sold ^libject to the mortgages^ it would have been 
perfectly accurate ; but the vendor has preferred stating this by 
way of condition. The introduction of such a term as this is 
not the proper office of a condition ; it is, at all events, necessary 
that such a condition should be in possession of the person who 
is attracted by the particulars ; and the defendant has shown 
his sense of the propriety of this view, by annexing the con- 
ditions to the particulars, for the purpose of putting the property 
up for sale a second time. But this is not the proper office of a 
condition of sale. Where a property is intended to be sold free 
from incumbrances, it is not necessary to say anything about 
them, because if there are any, they will be paid off out of the 
the purchase money. But where the purchaser is to take upon 
himself the obligation of paying them ofiT, what is sold is, in 
fact, an equity of redemption, and the vendor, in such a case, 
is bound to state in particulars that which will show to a 
purchaser that he is buying property subject to a mortgage. 
Here nothing could have been more simple than to have 
expressed the facts in the particulars, and enabled parties to 
make their calculations as to what was to be considered the 
value of the encumbrances, previously, instead of in the hurry 
and bustle of the auction room ; and I think the defendant has 
whoUy failed in his duty, in not stating in the particulars that 
what was sold was merely an equity of redemption. This being 
my opinion, I think that the defendant (the vendor) is not 
protected at all by the conditions, though he would have been 
protected if it could have been distinctly brought home to the 
plaintiflf." The plaintiff was, therefore, entitled to a decree for 
the rescission of the contract, and for a return of the deposit 
with interest, and also, from the fact that he had offered to pay 
the costs of the sale, he was entitled to his costs. 

Misprints do create litigation, and they will continue to, and 
assuming the learned Vice-Chancellor's utopia of particulars and 
conditions of sale were carried out to the full, as much litigation 
would probably foUow from that source as from any other. It is 
only rarely that a case like Torrencs v. Bolton can occur, and the 
difficulty would appear to have been remedied had the particulars 
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stated, in some way or another, that an equity of redemption 
was to be disposed of. It is, on the other hand, true that your 
client's tastes must be consulted, and that his wishes would, no 
doubt, have been opposed to a statement in the particulars that 
the sale was to be of an equity of redemption, or that the 
reversion was sold subject to certain charges which were 
disclosed by the conditions. There must be a distinction 
between ordinary and special conditions, for if the learned Vice' 
Chancellor's supposition in regard to practice were rigidly 
adhered to, selling by auction would, in the eyes of the general 
public, be hampered with an amount of unnecessary precaution 
which would go to discourage its practice. 

WhittemoreY, Whittemore (8, Law Eeports, Equity, 
603) looked like a case arising out of a misprint. ^JJilJ^^^e^' 
The purchaser bought what were stated in the 
particulars to be 768 square yards, but which turned out to be 
678 square yards only. The property in question was described 
in the particulars to be ''seven freehold messuages or tenements, 
a builder's yard and shed, a stable, joiner's shop and yard, and 
another builder's yard." At the end of the particulars, the 
following words were printed in smaller type : " The site of the 
said messuages or tenements and outbuildings contains 768 
square yards or thereabouts." One of the conditions of sale 
provided that " if any error, misstatement, or omission in the 
particulars should be discovered, it should not annul the sale, 
nor should any compensation be allowed by the vendor or pur- 
chaser in respect thereof." It was held that the condition only 
applied to small errors, and did not cover so large a deficiency, 
and that the purchaser was entitled to compensation. 

Referring to the condition as to the question of compensation, 
the Vice: Chancellor QS,id, ''that according to the principle laid 
down in Portman v. MiU (2, Euss, 670) and Dammock v. HaUett, 
(Law Beports, 2, Chancery, 21) conditions of this kind must be 
construed as intended to cover small, unintentional errors and 
inaccuracies, but not to cover reckless and careless statements, 
and that so large a difficiency as 180 square yards out of 768, 
does not come within the conditions. With regard to the case 
of Cordingly v. Cheeseborough, (81, L. J. Ch., 617) which was 



' 



186 

mainly relied on by counsel for vendor, there the vendor had 
offered to let the purchaser be off his bargain, and to return the 
deposit with interest, but the purchaser insisted on having 
specific performance with compensation." 

Mistakes have frequently been made in stating the acreage of 
an estate, unintentional, no doubt, but still carrying with tiiem 
their consequences, viz., dispute, litigation, a decision, and last, 
and not least, the costs. 

It may be of interest to observe here, that by the Statute 5, 
Geo. lY., cap. 74, sees. 1 and 2, the pole or perch is to contain 
in length five standard yards and a half, the rood 1,210 standard 
square yards, and the acre 4,840 standard square yards, being 
160 square poles ; and by sec. 16, after the Ist May, 1825, all 
contracts, bargains, sales, and dealings were to be deemed to 
have been made and entered into according to the standard. 
Before the passing of this Act, considerable diversity existed in 
the size of an acre. Quantities, therefore, as they are now used, 
refer to the standard measurement. 

When one person bought an estate, he found he had, been misled 
as to the land taz> and he made that an objection of title, and 
succeeded. 

Generally, all the statements in the particular^* of sale 
amount to notice to a purchaser, but if they are inaccurate he 
is not boimd. In the case of a lease affecting property, it is 
said that a vendor is not bound to state any stringent or depre- 
ciatory covenants, if a purchaser has had reasonable opportunity 
afforded him for inspecting the lease, or satisfying himself as to 
such covenants. 

If your property is dilapidated, it cannot be considered as 
'' good and substantial, but unfinished buildings." 

Property may be held on an underlease, and care must be 
taken to disclose that fact, in order that a purchaser may have 
no opportunity of saying he was misled to suppose that it was 
direct from the original lessor. 

Mr. Dart says, *^ as respects commendatory statements and 
descriptions in particulars of sale, which are separated from 
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actual misdescription by a very narrow boundary, a fair and 
correct description will, on the average, be found to be as 
agreeable with sound policy as it is with morality." 

With regard to plans annexed to particulars, the principle 
laid down in Bascmnbe v. Beckwith will give a general idea as to 
the way in which a plan, inaccurately drawn, or not suffi- 
ciently explanatory, may affect a vendor. 

In one case alterations were made in the printed particulars, 
and the altered copies were first produced in the auction room, on 
the morning of the sale, and the auctioneer, having read, and sold 
by an altered copy, inadvertently signed agreements on un- 
altered copies. The purchaser was held bound by the altered 
copies. 

In the purchase of a public house, a purchaser bought under 
the impression that the licence was for the sale of beer ''to be 
consumed on the premises," when it turned out to be for the 
sale of beer " not to be drunk on the premises." 

In a case before the Master of the RoUs, in 1874, a purchaser 
filed a bill against, the vendor for specific performance. The 
vendor, it seems, though admitting himself to be such, attempted 
to repudiate the bargain on the ground that the contract did not 
sufficiently comply with the Statute of Frauds, — that is, the 
names of the contracting parties did not appear. But it turned 
out that though the memorandum endorsed on the conditions, 
and signed by the purchaser, stated, in effect, that the vendor, 
by A. B,y his agent, agreed to fulfil the conditions of sale, but 
did not mention the vendor's name, yet the particulars of sale 
stated that the auctioneer had been '' instructed by the pro- 
prietor," which the Master of the Rolls held was a sufficient 
compliance with the Statute of Frauds, which requires the 
agreement to be in writing, and the essential particulars, such 
as the names of the consenting or contracting parties to appear. 

Though we have attempted to illustrate the difficulties under 
which auctioneers and their clients labor, in regard to the prepar- 
ation of particulars of sale of estates, houses, and lands, we 
have by no means exhausted the subject, or treated it so 
thoroughly as it deserves. With the best of us, omissions, 
misstatements, or inaccuracies, cannot at all times be avoided ; 
but, by so considering the subject matter, and making 
ourselves better acquainted with the relative position of parties, 
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and the principles by which the Courts consider vendors and 
their agents, and also purchasers, should be guided, we shall 
have better opportunities of guarding against those omissions, 
misstatements, or inaccuracies. 

We have seen that an omission may not be intentionally 
made, yet how seriously it may affect the position of parties 
interested ; leading to controversy and dispute, which, in the 
end, will be found to have swallowed up half its subject matter. 
Some people say that if auctioneers are well paid, they should 
better understand the consequent liabilities which any omission 
may lead to. The truth of this cannot be doubted, and on the 
other hand we have seen that if, through these omissions, his 
client has suffered loss, the law has made him liable ; as in the 
case of a property having been accidentally described as having 
three stories instead of two, even though the purchaser lived 
next door, and inferentially was bound to have some definite 
knowledge of what he was buying. Undoubtedly the law 
jealously protects the vendor from any consequences which his 
agent's errors may lead him into, and, on that account, we fail 
to see that auctioneers are overpaid for their responsibilities. 

An auctioneer, to understand his business, has a great deal 
to learn, if that business be done thoroughly. And yet this 
observation may not apply to all auctioneers, unless they 
practice their calling as an art, requiring as much reflection 
and consideration of the whole subject as it is possible 
for business men to bestow. If an auctioneer is eminent in his 
profession, or would be so, these difficulties and responsibilities 
will soon find him out. Though, as we have already observed, 
in his ordinary practice, he may find that one particular of sale 
may succeed another, and the one be, nearly so, the prototype 
of the other, he will yet find, every now and again, something 
or other which will require some consideration, or some deeper 
knowledge of the subject with which he is dealing. In the 
business of an auctioneer, as in all others, there are the ^^ higher 
walks,'' and if he chose them, or his practice naturally lie there, 
he will find it to be of such a nature that he is bound, in a great 
measure, to know what his duties and liabilities are. 

In that one matter alone, the preparation of a particular of 
sale, he has a duty to himself, apart from that to his client, to 
perform which is really little thought of or little considered. 
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The requirements of his calling in this respect are so varied, 
that he should be in a position to discuss, at one moment, the 
properties and value of '* old china/' and the features and 
history of each particular manufacture as against the other ; 
and at another moment the merits of some ''delightfully 
attractive residence/' or the virtues of " light clays '* over 
'' dark loamys.'' If he profess to know anything at all about 
stock, he must know a shapely, thick, and well-fleshed animal, 
of good breed and fashionable descent, — his sire and grand sire, 
dam and grand dam — from a '' hill bred skinter.*' If he go into 
timber, he will have to discover the difference between a maiden- 
oak and a wych-elm, and so on to an endless variety of detail. 

When an auctioneer, in his catalogue of paintings, says, as 
we have seen before now, that one work was by Jones, after 
Pinxit, and another by Brown, after '*D€lpha,** his genius has 
evidently taken him some ways towards the actual fact, which 
he will, perhaps, find out, when he has made one or two other 
attempts at a pedigree. We wonder how many auctioneers 
would know an '' Elizabethan cabinet '* from one of the period 
of " Charles I.,'* or we wonder still more how many would put 
down the one as the title of the other. To describe and catalogue 
furniture, an auctioneer has certainly a deal to learn, even from 
an eight day-clock to an ancient warming pan. What he does 
not know, or what he has yet to learn, must be made up by his 
client. When, however, they are the late proprietor's executors, 
he must look up the authorities. If he comes across '' a suit of 
armour, period Henry YIII., consisting of a closed helmet, 
gothic breast-plate, back-plate, tasses, with knee pieces, jamb 
Bollorets, pauldrons, arms and gauntlets," he will have to consult 
the nearest coimtry rector, who may be a profound antiquarian, 
and excellent authority on the subject. If there are any 
" Gobelins tapestry," he will have to consult the rector's lady, 
who will, perhaps, set him right as to the difference between 
*• Oobelins " and " Beauvias.'' 

Plate, he will find, have been adorned with the vagaries of 
art, and between a ''fiddle pattern tea-spoon" and a "fluted 
toddy ladle," he will have something to learn before he succeeds 
in properly naming and describing all the varieties. 

Though he does not profess to be an authority on " old Derby," 
"Wedgwood," "Chelsea," or "Bristol," if his client be an 
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elderly lady, " in the sere and yellow leaf,'* she will look with 
considerable regret upon his ignorance. 

'* Cataloguing" is a business requiring an almost inexhaustible 
knowledge, whether of ordinary household stuff, or works of art, 
curiosities, plate, and countless other varieties. Auctioneers 
are not really supposed to know the difference between a '^ Sir 
Peter Lely " and a "Godfrey Kneller,"or a " Eeynolds," from a 
" Lawrence," but if he does put into his catalogue such incon- 
sistencies as "a Landscape — Late Autumn," for "A Sunrise — 
Early Spring," he is liable to mislead, and his knowledge of art 
will be called into question. A collector once told us that he 
did a long journey into the country, to purchase what was 
catalogued as a "Gainsborough," but which, on examining, 
he found to be a second rate copy of one of Constable's. 
He happened to know where the original of it was. It is 
very seldom that country auctioneers have to launch out 
into art, or go through the varieties of some country rector's 
" curiosity shop," but when they do, some valuable nick-nack or 
other, has been knocked down, with no comment, at a fabulously 
low price. 

To every auctioneer's pupil, we should recommend, not only 
the study of being able to describe a landed estate, a house, or 
the various classes of properties which come under the hammer, 
but a knowledge and the description of agricultural products, 
live and dead stock, household goods and furniture, and every 
other marketable commodity with which an auctioneer's business 
is associated. 

If he has to state the number of square yards or superficial 
fe.et, it would look disagreeably awkward if he had to look up the 
authorities. 

If he went into agriculture, it would appear to his client rather 
outlandish if he got into some discussion about "summer 
fallowing," or the " four course system," which too clearly 
showed he knew little or nothing about either. Some auctioneers 
are professed arbitrators upon agricultural clauses in leases, 
others profess to take railway compensation cases under the 
Lands Clauses Acts, or the enfranchisement of copyhold 
property under the Ecclesiastical Commissioners, and this, 
apart from the preparation of a particular of sale, will give an 
idea of what their knowledge of varieties must be. 
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Before closing these remarks on particulars of sale, we will 
recommend to every auctioneer's pupil a few simple directions, 
which will, perhaps, be worth bearing in mind. If you go into 
a description of "a^ highly attractive residential,'' don't mix up 
the " decorated Italian " with the ** early Elizabethan." If your 
client, the proprietor, insists that it is ** the transition," when, 
at the same time, it is an ugly square, with a massive angular 
looking roof, leave the architectural features in the background. If 
there is a difference between " a family mansion " and a 
"family residence," endeavour to ascertain how that distinction 
is brought about, or whether "good society" knows, and is 
able to discern, the difference between one and the other. When 
you come to the pastoral of agricultural pursuits, and are 
inclined to dwell over the delights which the acquisition of such 
an estate would afford to a semi-agricultural la\^yer or stock- 
broker, know the difference between a permanent pasture and a 
temporary one. If you profess to know what usually follows a 
wheat crop, don't let your client see that you really are hazy 
upon the point. And when you come to a moorland or marshy 
bit of grass land, avoid laying it out as "well watered 
meadow." If you profess to know that the 17 acres are badly 
drained, endeavour to ascertain the different relations between 
cause and effect. If so many hogsheads of lime have a certain 
equivalent in so many "loads of good rotten dung," be as 
accurate as possible upon the point. If the arable field is a 
heavy clay, avoid treating it as a dry and hungry one. If your 
agricultural friend likes the haunts of the thistle, don't suppose 
for one moment that thej'^ wiU not want lopping sometimes. In 
short, the varied pursuits which belong to the business of an 
auctioneer will only be learnt when it is time to put the hammer 
down if you put off a consideration of these things until 
each business matter brings its own special features. 

In regard to household goods and furniture, if you meet with a 
" household god," learn to know its real name, what its uses are, 
and all about it. One philosopher wiU tell you to call a spade a 
spade, and the other wiU tell you to know the difference between 
one spade and the other. 

" Particulars of sale " will not be what they should be if yoa 
do not learn to know all these things. Particulars of sale have 
come to be mere advertising mediums for more purposes than 
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one. Under an impression that the name of the auctioneer will 
shed a lustre upon the thing to be disposed of, Mr. Wiggles has 
given instructions to have his name printed in the biggest 
" black letter " to be had, or which the bill will carry. Par- 
ticulars of sale, in that respect, have grown to be gorgeous 
luminaries, which merely reflect the light thrown from this 
particular pulpit, or rostrum, or desk, or which presides over 
that particular hammer. 

It would be difficult to say to what extent that popular medium, 
a public auction, has fostered and encouraged trade, and, above 
all, newspaper enterprise. What would the " Bigmg Mercury,*' 
or the " South Sippincott Advertiser " be, without their weekly 
chronicle of " particulars of sale." 

A glance at the huge collection of catalogues and particulars 
of sale in the British Museum will show that the compiling and 
getting up of advertisements of sales by auction is an art, of 
which the uninitiated can form no idea, the cost ranging from 
the get up of an ordinary tract to an important work. 
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Chapter V. 
Conditions of Sale. 

'^ As to the question how far the auctioneer is or is not the 
person to draw up the conditions of sale, it is true that the 
solicitor usually intervenes. ... It may be a nice question 
when it comes to be tried how far the authority of an auctioneer 
to sell extends to enable him to do all things, even the drawing 
up of special conditions of sale, which are necessary for carrying 
the sale into effect. Lord EUenborough seems to have thought 
it was the duty of the auctioneer to draw up such conditions, for 
he left it to the jury to say what damages the vendor had 
incurred by the neglect of the auctioneer in going to a sale of 
leaseholds without a condition to provide that the purchaser 
should not be entitled to demand the title of the original lessor.*' 
Such were the observations of Sir W. P. Wood, V.C, in Pike v. 
Wilson, and though under a recent Act, (87 & 88, Vic, cap. 78) 
a vendor appears to be protected from any liability to show the 
lessor's title, the principle of the remarks remains, so far as they 
affect the auctioneer. 

There is little doubt that the practice of auctioneers drawing 
up conditions of sale of property is common throughout the 
country, and especially so in the metropolis, yet it would appear 
from the above observations that the question whether the 
auctioneer is authorized to do so is an unsettled one, which yet 
remains to be tried. The special conditions referred to above 
are evidently those which relate to a restriction of the vendor's 
liability to production of title, and proof thereof, and any reser- 
vations or conditions restrictive of the vendor's rights which 
should be disclosed to the purchaser, before entering into a 
contract to buy. But apart from the consideration of the sale 
of estates and property of a tangible shape, which are referred 
to more as corporeal hereditaments in the legal profession, there 
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are many other conditions connected with the sale of effects 
(especially animals and agricultural property) which, as dis- 
tinguished from ordinary conditions, may be deemed special 
conditions. We have seen, for instance, how specially important 
it is to an auctioneer in selling effects, to limit, by his conditions 
of sale, the extent of his liability, and to define the commence- 
ment of the purchaser's, — how essentially important is the 
question whether he may take cash or a bill, — whether his 
conditions may be so obscurely worded as to involve the point 
whether or not he should have disclosed the name of his 
principal in them, — all of which, as regards the question]of his 
liability, are of the utmost importance to the auctioneer, leaving 
it clear that in connection with the various classes of personal 
property and effects which an auctioneer has to offer, there are 
circumstances requiring their own special stipulations and 
conditions, for which, if he omit to protect the vender, he inay 
be held personally responsible. In illustration of the importance 
of this fact, two cases have been recently decided, which are 
referred to in a subsequent part of this chapter, one in the 
Court of Appeal and the other in the House of Lords, which will, 
in a great measure, not only strengthen that reliance which 
auctioneers have been in the habit of placing upon their 
conditions, but will go to prove their importance and the weight 
which thej bring to bear in the decisions upon questions 
arising between the auctioneer and the vendor and purchaser. 

Whatever may be the doubt existing with regard to the limit 
or extent of the auctioneer's authority on the question of the 
preparation of special conditions, it is clear from Sir W. P. 
Wood's observations that there are grave duties and responsi- 
bilities devolving upon the auctioneer, and whenever he 
undertakes the preparation of these conditions he leaves himself 
open to all the questions which may be likely to arise between 
vendor and purchaser. 

It is assumed that in the case of Pike v. Wilson the auctioneer 
voluntarily undertook the preparation of the conditions under 
which the sale was made. In many cases vendors are in the 
habit of employing auctioneers exclusively with a view of shutting 
out any interference of a member of the legal profession, and 
though the action of the auctioneer may not be considered 
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voluntary in cases of this kind, it yet becomes so from the 
course which he may pursue. The preparation of special 
conditions relating to estates, houses and lands, is not advocated 
in these pages, simply from the fact that they involve questions 
for consideration which are quite foreign to the auctioneer's line 
of practice. What is aimed at in this chapter is merely a 
practical view of the subject of conditions of sale — unhampered, 
as far as possible, with any legal phraseologies or technicalities, 
which are at all likely to embarrass the mind of the reader. The 
auctioneer offers to the public the sale of a certain property or 
article, subject to certain conditions. How and for what purpose 
it became necessary to impose those conditions, it is decidedly 
necessary that the auctioneer should know, — either directly from 
the mere circumstances which are involved, or indirectly from 
the legal and technical responsibilities which he incurs, — and the 
moral responsibility rests with him to make it as clear and 
explicit as possible to his bidders, that what he is selling is sold 
subject to those conditions, respect for which devolve alike both 
on vendor and purchaser. 

What are conditions ? Why need a vendor attach any con- 
ditions at all to the sale of his property? If he sell and 
receive the purchase money^ there is an end of the transaction. 
If we buy a property, our first impulse is naturally to object to 
be hampered with anything restrictive of our enjoyment of it. 
These are arguments which frequently arise in the minds of the 
uninitiated. The conditions of sale in ordinary use do not so 
much relate to the actual subject matter of them, as to the 
mode in which the sale is to be carried out, and the terms upon 
which the vendor's title is to come under investigation by the 
purchaser's solicitor, and these are termed special conditions. 

If we put a property to auction we are naturally desirous that 
the highest bidder shall be the purchaser, and in order that no 
misapprehension may arise in the minds of the bidders, we put 
it in the form of a condition of the sale, and give publicity to 
our terms before commencing the auction. Probably this was 
the simplest form of condition originally employed on the sale 
of property by auction. As time went on the necossity for other 
stipulations arose. Disputes arose between bidders, and it 
became necessary to stipulate that the auctioneer should have 
K 
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right of deciding such dispute. Purchase moneys were not 
usually paid immediately upon the sale, but between that and a 
day arranged for completion. The vendor's title was to undergo 
investigation, in order that the purchaser may be satisfied that 
he alone was the party entitled to receive the purchase money, 
or was, in fact, the owner of the property sold. Between one 
period and the other difficulties arose. Perhaps the purchase 
money was not forthcoming, and the vendor was reduced to the 
unpleasant position through having sold the property, of being 
unable to effect the completion of the sale. Gases of this kind 
gave rise to the condition for payment of a deposit, and the 
forfeiture thereof in case of noncompletion of the purchase. 

A time might have been actually fixed for payment of the 
purchase money, and, though the purchaser may not have been 
ready at the time appointed to complete, or delay might have 
arisen not contemplated at the time of sale, he, however, 
ultimately came forward with his purchase money, and though, 
perhaps, claiming the profits of the property from the time fixed 
for completion, yet objected to the payment of interest. Cases 
of this kind brought into common practice, the condition stipu- 
lating for pajrment of interest on the balance of the purchase 
money from the time fixed for completion to the actual payment. 
Then out of the nicest question of all — the question relating to 
the investigation of title — grew the other formal, and, to the 
popular mind, incomprehensible, conditions relating to title, and 
the terms upon which the vendor permits its investigation by the 
purchaser's solicitor. 

The principal legal maxim relating to the sale and purchase 
of property has always been with us, that if one man volun- 
tarily offers to give a certain sum as the purchase money of 
another's property, he is entitled to the fairest and fullest 
investigation of the title before parting with his money, in order 
that he may be satisfied that the party with whom he has 
contracted to purchase, is the party actually entitled. 

What was to be a fair and full investigation of the title was 
for some time the subject of litigation, until ultimately the 
Court of Chancery (which was always the Court which decided 
upon the equity of transactions between one party and another) 
settled that sixty years should, in the absence of any stipulation 
to the contrary, be the extent of time to which a purchaser 
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should be entitled to go back, in order to see what dealings with 
the title had taken place, and that those dealings — as it was 
frequently found that they had — did not affect the vendor's 
ownership, or his actual right to the purchase money. And it 
has always been the practice, in the absence of a contrary 
stipulation, that the vendor should be at the expense of all the 
evidence necessary to complete such investigation. Why the 
Courts leaned to the side of the purchaser with regard to the 
cost of investigation, and subjected the vendor to the possibility 
of being put to all sorts of expense by the purchaser's solicitor 
through such investigation, it is difficult to determine. Possibly 
it may have been to deter vendors from putting property in the 
market with bad titles. At all events the practice fell heavily at 
times upon credulous and careless vendors. They entered into 
contracts for sale — and many do so even to this day — ^without 
regard to the rule of law respecting the purchaser's rights, and 
the consequence was the purchaser's solicitor (who naturally 
would not undertake any responsibility which might possibly 
arise through noninvestigation) called for the fullest investigation 
to which the law entitled him. 

The title deeds which the vendor had in his possession 
perhaps only went back to a comparatively recent date, and the 
earlier title deeds remained in the custody or power of other 
parties. This gave rise to the vendor's solicitor having to hunt 
up the earlier deeds, and procuring an abstract of them to supply 
to the purchaser's solicitor. 

Open contracts, that is, contracts without restriction as to 
title, have been the most fruitful of all sources to the property 
lawyer. It is needless to argue whether the vendor was hardly 
dealt with in being subjected to the possibility of being put to 
heavy expense by the investigation of his title by the purchaser's 
solicitor, for there were two sides to the question. The pur- 
chaser parting with his money was as much entitled to all the 
protection which an investigation of the title afforded him, as 
was the vendor. However much may be said, one side or the 
other, the state of the law gave rise to the practice of stipulating 
when the title to the property sold should commence. 

The rule as to the vendor's liability to produce a sixty years' 
title involved other questions. If a vendor sold a leasehold 
property he was liable to be called upon to produce the free- 
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holder's or lessor's title. If he sold a property the title to which 
commenced with the will of a testator devising the property, he 
was liable to show that the testator was seized thereof in fee 
when he made his will. The liability on these grounds gave rise 
to the practice of limiting, by the conditions, the purchaser's 
right to call for the title to the freehold, or proof of the testator's 
seizin. 

The investigation of the title on behalf of the purchaser 
brought other considerations. Sometimes a title depended on 
evidence of heirship, marriage and death, which could only be 
substantiated by the production of certificates, and without any 
stipulation to the contrary, the purchaser can generally call for 
these certificates at the vendor's expense. If the title deeds were 
not or could not, through the fact of their being in the custody 
of other parties, be given up to the purchaser, he could also call 
for attested copies, and in cases where the transactions with the 
property had been numerous, the expense of such copies was 
sometimes a serious item in the costs connected with the sale, 
and in a very fair per centage of transactions would, perhaps, 
more than equal the purchase money. On these accounts, there- 
fore, it became usual to provide, by the conditions, that all these 
expenses should be borne by the purchaser, which left him the 
option of either procuring, or dispensing with, these proofs of 
title. 

The ha:d3hips to which the law subjected the vendor were 
considerably modified by a recent Act of Parliament, though his 
position, if he enter into an open contract, may be considered as 
nearly the same. This Act of Parliament is known as the 
Vendors and Purchasers Act, 1874, (37 & 88, Vic, cap. 78). 
Sec. 1 substitutes forty for sixty years as the root of the title on 
carrying out a contract for sale. Sec. 2 provides that on the 
completion of any contract as aforesaid, and subject to any 
stipulation to the contrary in the contract, the obligation and 
rights of vendor and purchaser shall be regulated by the following 
rules, that is to say: — First, Under a contract to grant or 
assign a term of years, whether derived, or to be derived, out of 
a freehold or leasehold estate, thQ intended lessee or assign shall 
not be entitled to call for the title to the freehold. Second. 
Becitals, statements, and descriptions of facts, matters, and 
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parties contained in deeds, instruments, Acts of Parliament, oi 
statutary declarations, twenty years old at the date of the 
contract shall, unless and except so far as they shall be proved 
to be inaccurate, be taken to be sufficient evidence of the truth 
of such facts, matters, and descriptions. Third. The inability 
of the vendor to furnish the purchaser with a legal covenant, to 
produce and furnish copies of documents of title, shall not be an 
objection to title in case the purchaser will, on the completion of 
the contract, have an equitable right to the production of such 
documents. Fourth. Such covenants for production as the 
purchaser can and shall require shall be furnished at his 
expense, and the vendor shall bear the expense of perusal and 
execution on behalf of and by himself, and on behalf of and by 
necessary parties other than the purchaser. Fifth. Where the 
vendor retains any part of an estate to which any documents of 
title relate, he shall be entitled to retain such documents. Sec. 
8 provides that trustees who are either vendors or purchasers 
may sell or buy without excluding the application of the 2nd 
sec. of the Act. There are several other sections to this Act, 
but they do not apply so much to questions affecting conditions 
of sale. 

Though this Act has relieved vendors from considerable diffi- 
culties involved in an investigation for such a number of years 
back, there yet remains the fact of his liabilities and the 
responsibilities of those acting for him, whether as solicitor or 
auctioneer, and though the public, as they have been known 
frequently to do in country sales, will protest against long 
conditions, the points of attack which a vendor, embarking in an 
auction, renders himself open to, must be considered, and the 
responsibilities in connection with which, as regards legal 
expenses, he is naturally only too anxious to guard against. 
Many instances have occurred of a purchaser repenting of a 
bargain, hastily made in the excitement of the sale room, who 
has been only too anxious that his solicitor should raise some 
objection to the title, or discover some defect which would give 
a reasonable ground for a plea against specific performance. 
And when one hears by chance inside the ordinary legal 
curriculum, *' I fought him point by point, Sir !" one's mind 
must rest satisfied that it refers to no deadly duelistic 
encounter, but merely to the ordinary question of construction 
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of, or rights under or arising out of, certain ''conditions of 
sale," and what follows — ^the investigation thereunder of the 
vendor's title. 

However, looking at all the circumstances of the case, — the 
position the law places the vendor in when he attempts a sale, 
— ^it is a matter of no surprise that the solicitor for the vendor 
(keeping in view the risk and responsibility which the law puts 
upon him) should edge round his client all the protection 
against the vendor's responsibility which conditions of sale afford. 

The effect, as we have seen, of offering a property without 
conditions would be to leave open a variety of questions which 
the purchaser could take advantage of, and expose the vendor to 
all the risk and expense connected with his title which the law 
throws upon him. 

In treating of ordinary conditions of sale, it will be well, 
perhaps, to refer the reader to much deeper and more exhaustive 
works on the subject, such as the *' Vendors and Purchasers," 
both of Mr. Dart and the late Lord St. Leonards. 

The most prominent condition which first catches the public 
ear is, that the highest bidder shall be the buyer, and that 
he shall not retract his or her biddding after it has been taken. 
It seems that a purchaser may, notwithstanding this condition, 
audibly retract his bidding before the fall of the hammer. The 
sale is supposed to have been effected on the fall of the hammer, 
though no contract may be signed. The late Lord St. Leonards 
expressed his opinion that such a condition could not be enforced. 
A mortgagee's solicitor, who bid at a sale of the mortgaged pro- 
perty, made by order of the Court, with the mortgagee's 
concurrence, and who wished to retract, was, however, held 
bound. An action would not lie for a revocation of the bidding 
before the fall of the hammer. Singular cases have arisen in 
which bidders to whom the property has been knocked down, 
have repudiated the purchase on the ground that the bidder had 
unintentionally exceeded the amount at which he was authorized 
to bid. For example, a person has bid ^£600 in mistake for 
;£500, and after the property has been knocked down to him, he 
has repudiated the bargain on the ground of error. This would 
be a matter seriously affecting the vendor, whereby he might 
lose the benefit of the last bidding preceding the one at which the 
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property had been knocked down. There does not appear to be 
any remedy for cases of this kind, unless it could be proved 
the object of the defaulting bidder had been a fraudulent one. 

Where an auctioneer has a written authority, and a bidding is 
made and the property is knocked down to the bidder, upon the 
faith of it, the vendor is bound ; but where a bidding is made by 
a purchaser with the knowledge that the auctioneer's authority 
has been revoked by the vendor, the vendor is not bound. 

It may sometimes be expedient, on a sale of lots, to insert a 
condition empowering the withdrawal of any lot, though it 
would seem that if the ruling in Harris v. Nickerson be generally 
applicable, it would not be absolutely necessary. 

With regard to reserve bidding, if a vendor put his property 
to auction, it may be natural to suppose that he intends to 
protect himself with a reserved bidding, if the biddings do not 
ascend to his expectations. A Court of Equity has always 
favored the employment of a person to protect the estate. An 
example of the rules of equity was shown in a case quoted in a 
previous chapter, where the Court refused to enforce specific 
performance of the contract against the vendor, on its being 
proved that a person was actually employed by the vendor to bid 
for the estate, but neglected to do so. 

If trustees, by the terms of their power, are bound to sell by 
auction, they may, it seems, without special authority, fix a 
reserved bidding, and after an ineffectual attempt to sell, buy in 
at that price, but if they do so, and there is a delay in a re-sale, 
they may be held answerable for any loss sustained. A con- 
dition, therefore, in the absence of express authority, reserving 
a bidding, may, under the circumstances of the case, subject the 
trustees to liability to their sestius que trust, if, through the 
exercise of such a condition, a loss is sustained. 

At law the rule was (prior to the statute we shall next refer 
to) that in the absence of a stipulation expressly reserving the 
vendor's right to bid, the employment of a single puffer would 
of itseU vitiate the sale ; and the doctrine in equity was that 
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unless the property was expressly or impliedly offered for sale 
without reserve, the employment of a bidder to prevent its going 
at an under value was allowable, but not, though, for the 
purpose of enhancing the price indefinitely. Nor was it material 
that the person employed to bid and the purchaser were the only 
bidders. One of the judges in a modem case expressed a doubt 
whether there was any decision in the Court of Appeal absolutely 
binding him to decide that the rule of law did not also hold 
good in equity. 

By a recent statute (SO & 81 Vic, cap. 48) the rules of law 
and equity in the case of puffing and reserved bidding are assimi- 
lated. In every case the particulars or conditions of sale, 
whether the land is sold without reserve or subject to a reserve 
price, or whether the right to bid is reserved, and if it is stated 
that the sale is without reserve, or to that effect, it is made 
unlawful for the seller to employ any person to bid at such sale, 
or for the auctioneer to take knowingly a bidding from any such 
person. Where it is declared, either in the particulars or con- 
ditions, that the sale is subject to a right for the seller to bid, it 
is made lawful for the seller, or any one person on his behalf, to 
bid at such auction, in such manner as he may think proper. * 

* The Aot *' for amending the law of auctions of estates " was fonnded on a biU 
introduced into the Upper House by Lord St. Leonards. It has been remarked by 
the Law Times that it met with a singular fato. " It was intended by its author to 
assimilate law to equity, in allowing one puffer without notice, whereas the Com- 
mons assimilated equity to law in allowing no puffer without notice, and in that 
shape the bill passed." It is chapter iS of the session. It provides that, wheneyer 
a stde by auction of land would be invalid at law, by reason of the employment of a 
puffer (who is defined to be " a person appointed to bid on the part of the owner ") 
the same shall be deemed invalid in equi^ as well as at law. It enacts, also, that 
the particulars or conditions of sale shall state whether tiie land will be sold with- 
out reserve, or subject to a reserved price, or whether a right to bid is reserved. If 
it is stated that the sale will be without reserve, or to that effect, then it shall not 
be lawful for the seller to employ any person to bid, or for the auctioneer to take 
knowingly any such bidding. And where it is dedaxed, either in the particulars or 
conditions, that the sale is to be subject to a right for the seller to bid, it empowers 
the seller, or anyone on his behalf, to bid in such a manner as he may think proper. 
It is further enacted that the practice of opening the biddings on a sale of land under 
an order of the Court of Chancery shall be discontinued, and the highest band fide 
bidder, provided he shall have bid a sum equal to, or higher thaa, the reserved 
price (if any), shall be declared and allowed the purchaser, unless the Court shall, 
on the ground of fraud or improper conduct in the management of the sale, either 
open the biddings, holding each bidder bound by his bidding, or discharge him 
from being the purchaser, and order the land to be re-sold. The Solieitor*$ 
Journal^ observing upon the hitherto objectionable practice of the Court of Chancery 
of opening the biddings where sales by auction were made under the authority of 
that Court, says : — "Although the Court was always guided by something like a 
rule in exercising this its power, yet. while it always used caution in doing so, there 
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A question upon the operation and effect of this Act on a sale 
by the Court, was raised in OiUiat v. OiUiat (9, Law 
Eeports Eq., 60). The sale was "subject to a ^jjjj^| ''• 
reserved bidding, which had been fixed by the 
judge to whose Court this cause is attached," this being one of the 
conditions. The auctioneer employed a person to bid for the 
property, and he made several bids before the property was 
knocked down to the purchaser, who afterwards applied for relief 
from his purchase on the ground that the sale had been con- 
ducted in a manner rendered illegal by the provisions of the Act 
80 & 31, Vic, cap. 48. The auctioneer who conducted the sale 
deposed that since the passing of that Act it had been the usual 
practice, in sales by the Court of Chancery, where it is stated 
that the sale was subject to a reserved bidding, to employ a 
person to bid, that he had acted on this occasion in accordance 
with the practice, and that the person whom he had employed to 
bid did not know that he was not to bid again from the auctioneer 
not looking at liim. 

The arguments for the parties having the conduct of the sale 
were founded on the decision in Mortimer v. Bell, (L. B., 1, 
Chancery, 60). 

That decision led to the passing of the Act in question. Lord 

Cranworth laid down the rule with respect to the employment of 

a person to bid, in these terms : — ** The practice of the Court of 

Chancery, in modem times at all events, is to stipulate expressly 

for the right not to sell under a fixed price, and so, by implication, 

to employ a person to bid up to that price." The present sale 
had been conducted entirely in accordance with the rule so laid 

down, and there was nothing in the Act to make the practice 
illegal. Lord Romilly said : — "I think the Act makes a distinc- 
tion between a reserved bidding and a reserved right to bid. It 
says that you must state whether there is a reserved price oi 
not, and further, if you state that there is a reserved price, you 

was practically no limit, provided the adyanced price offered was sufficiently 
tempting in its amonnt. As a secarity to purchasers of estates sold by the Court, 
the 7th clause would prove advantageous. It was formerly impossible for a pur- 
chaser to tell whether the sale to him would be confirmed, or whether some disap« 
pointed bidder would not intervene between him and his bargain. This will no 
longer be the case. A sale will only be upset on the ground of fraud, and in that 
case a Judge may order the land to be re-sold upon such terms as to costs as he 
may think fit." — Quotatiofu, 
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must also state that a right to bid is reserved, in order that you 
may employ a person to bid on your behalf. Therefore this sale 
must be set aside, and the purchaser must have his costs of this 
application.'' 

If the biddings do not come up to the reserved price, the 
auctioneer simply has to call upon the vendor's agent to buy in 
the property. Private consultations during the progress of the 
bidding, with the vendor's agent, which not unfrequently unnerve 
purchasers, or produce unhesitating reflections as to their bid- 
dings, should be avoided. 

- In all cases of sale, either by public auction or private con- 
tract, it is usual and proper to stipulate that a deposit be paid on 
the signing of the contract, (varying from 5 to 15 per cent.) and 
the balance on the day appointed for completion of the purchase. 
Upon the question of the position of the auctioneer in regard to 
the deposit, many important questions have arisen. We have 
seen that the auctioneer is liable to action by the purchaser to 
recover back the deposit, notwithstanding that he has had no 
notice of the contract being rescinded, and in various other ways 
questions arise on the subject of the deposit, and the decisions 
which have already taken place show that though the auctioneer 
is at law the stakeholder, the vendor's solicitor, if he wish to 
ignore the auctioneer's legal position, must, in special terms, 
treat himself under the conditions as such, and it seems the 
question then remains how far the auctioneer would be respon- 
sible for any laches of the vendor's soKcitor, where the purchaser 
should protest any attempt at a variation of the auctioneer's 
legal position. 

Vendors do not readily understand their liability to deliver an 
abstract of title. The liberty of sale carries with it the 
responsibility of furnishing an abstract of title to the purchaser. 
Any contract entered into by which the vendor might attempt to 
shut out the purchaser's right in this respect would be looked 
upon suspiciously by the Courts. It is quite certain that it would 
be one of the reasons for the purchaser's being relieved from 
specific performance, even if it turned out that an abstract of title 
could be procured only at heavy expense. Without an abstract 
the law assumes that the purchaser would have no fair means of 
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investigating the vendor^s title, or ascertaining for what he was 
paying, or to whom the purchase money was to be paid. Delivery 
of the deeds will not get rid of the purchaser's right to an 
abstract of the title, though the vendor and purchaser can make 
a private arrangement, or stipulate between themselves that the 
delivery of the deeds to the purchaser's solicitor for the investi- 
gation of the title, shall waive the purchaser's right to an 
abstract. 

A vendor may be justified in restricting the abstract to his 
purchase deed, but if the deed were of a recent date and did not 
disclose the early title, it would possibly form the grounds of 
defence to an action by the vendor against the purchaser for 
specific performance. 

Conditions as to title and restrictions in relation to the 
enjoyment of the property by the purchaser, are considered as 
special conditions, and come within the observations in Pike v. 
Wilson. When it is intended to restrict the purchaser to less 
than a marketable title, care must be taken to disclose upon the 
face of the conditions any point in the title which the deeds will 
disclose, and which the purchaser may reasonably assume will 
affect him, especially if it is intended to bar the purchaser's 
right to enquiry therein. This is illustrated in the case of 
Harnett v. Baker, (20, Law EeportsEq., 50) where, 
upon the sale of an estate, one of the conditions was Baker^^ ^ 
that the title to the beneficial ownership should com- 
mence with the will of Adam Clarke, and the purchaser was to 
assume that Adam Clarke was, at his death, beneficially entitled 
to the property in fee simple, free from incumbrances. Adam 
Clarke had contracted before his death for the purchase of the 
property, but it was not till many years after his death that the 
title was made out, the property conveyed, and the purchase 
money paid. It was held that the purchaser was not bound by 
the conditions of sale, and the vendor declining an open reference 
as to title, his bill for specific performance was dismissed with 
costs. 

Again in Philips v. Caldcleaugh the plaintiff con- 
tracted to purchase a house described as "freehold" ^McLugL 
residence, &c., being lot 2, referred to in the 
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particulars, subject to certain conditions of sale, and paid the 
deposit. By condition 5 it was stipulated that *' the abstract of 
title to lots 1, 2, and 8 (being the freehold portion of the property) 
will commence with a conveyance of the 17th April, 1860, and 
no purchaser shall investigate or take any objection in respect of 
the title prior to the commencement of the abstract," and 
condition 9 that ** if any error or mistake should appear to have 
been made in the particulars of sale, it is not to annul the sale, 
but shall entitle the purchaser to compensation." 

The abstract of the deed of 17th April, 1860, recited an 
indenture of 2nd March, 1850, whereby E. assigned to R. in fee, 
and by the deed the trustees conveyed to the defendant's 
testator, in fee, svhject f^so far as the premises were subject 
theretoj to the covenants and conditions on the part of the 
grantee, his heirs and assigns, in the deed of 2nd March, 1850. 
The plaintiff refused to complete the purchase without further 
explanation of what these covenants were, and the defendants 
refused any further abstract, relying on the 5th and 9th 
conditions. It was held that the property having been sold as 
freehold, the plaintiff was entitled to have an unincumbered 
freehold title under the deed of 17th April, 1860, and that the 
5th and 9th conditions did not protect the defendants, and the 
plaintiff was, therefore, entitled to rescind the contract, and 
recover the deposit, &c. 

Jones V. Edney (3, Camp., 285) is an old case, 
bearing upon the question of the misstatement of a 
lease, in consequence of which misstatement the purchaser was 
not bound. The conditions of sale described the property as a 
free public house, that is to say, that the tenant was not bound 
by the terms of his lease to take his beer from any particular 
brewer. The lease, in fact, contained a proviso that the lessee 
and his assigns should take all their beer from a certain brewery, 
or pay a very high advanced rent. At the sale the auctioneer 
read over the whole lease in the hearing of the bidders. When 
he came to the clause about taking the beer, he was asked how 
the house could be called a free public house. He answered, 
" that clause has been done away with." There has been a 
trial upon it before Lord Ellenborough, who has decided it to be 
bad. [This has been since overruled, as such a clause would be 
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binding.] " I warrant it as a free public house, and sell it as 
such.'* The plaintiff was the highest bidder and paid £200 
deposit. But finding that the clause might still be enforced, 
he refused to complete the purchase, and insisted upon being paid 
back the deposit. Lord Ellenborough, who heard and decided upon 
this case, as he had upon the preyious one, as to the soundness of 
the clause about the beer, held that the purchaser was so 
entitled. He observed: — **In the conditions of sale this is 
stated to be a free public house. Had the auctioneer afterwards 
verbally contradicted this, I should have paid very little attention 
to what he said from his pulpit. Men cannot teU what contracts 
they enter into if the written conditions of sale are to be 
controlled by the babble of the auction room. But here the 
auctioneer at the time of sale declared that he warranted and 
sold this as a free public house, under these circumstances a 
bidder was not bound to attend to the clauses of the lease, or 
to consider their legal operation." 

To the public mind most of the conditions which are usually 
attached to the sale of property are utterly incomprehensible. 
But upon an examination of the law reports, and a consideration 
of the disputes upon which decisions have, from time to time, 
been given, it will be seen that those conditions have been 
literally ''built up.'' One stipulation has been added upon 
another, following upon some decision, that a stranger might be 
inclined to remark, that to hamper a purchaser with such con- 
ditions, and to make such lengthy provision for the protection 
of the vendor, is unnecessary, and in not a few instances have 
they prejudiced a would-be purchaser with an impression of a 
" bad title." The time will, perhaps, come when some rule will 
be laid down by the legislature, so as to render it unnecessary 
for a vendor to make all these stipulations, leaving it to be 
inferred that their principles prevail in the vendor's favor where 
they are not stated, and it will only be necessary for him to 
point out such special features in connection with his title which 
it should be fair for a bidder to know. It would be more 
difficult to deal with this question in the case of people holding 
property in a fiduciary character — that is, as trustees. When 
the late Lord St. Leonards gave to the legal world his Trustee 
Belief Act, it was contemplated and intended that a great deal of 
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matter or a great many formalities which accompanied the gift 
of property to trustees, should (not only to save continuous 
repetition, but also to protect the many cases where they had 
been altogether omitted) be saved. Wills and settlements would 
be reduced in length, and what was given in the nature of a 
trust was to be assumed should be restrained or governed by 
certain clauses in his Act. One would almost suppose that such 
a measure might be adopted with regard to the common form 
conditions of sale, and an endless repetition of what, to the 
ordinary minds of auction room firequenters might appear to be 
" sheer nonsense,*' could thus be saved. 

This may be easy matter enough so far as the vendor is con- 
cerned ; but there is the other side of the question — the purchaser. 
The law has always endeavoured to protect him from designing 
and catching sellers. People who part with their money are 
always considered to be entitled to the fullest protection, in order 
that they may be satisfied to whom they are giving it up, and 
perhaps on that account, what may seem an absurdly technical 
point, has always been strained in his favor. 

If, therefore, any measure were propounded for rendering unne- 
cessary the repetition of these ordinary conditions, there would 
still be the same difficulty behind — the endless variety of points, 
or old ones in a new form, which continually arise between the 
seller and buyer. No measure can protect either party from 
these. They must rest, as they always have, upon the ability of 
the professional agent of the one party, to protect him from the 
legal technicalities with which the agent of the other may be 
guided. K the responsibilities of the vendor's title are to be 
thrown upon the shoulders of the purchaser's legal advisers, 
there can be no dcfdbt that he will not scruple, and with some 
reason too, to know what those responsibilities are. He caimot 
be expected, for the mere pittance of his costs, to pass over to 
his client an unexamined title, which, in case of accidents, the 
Courts would turn upon him and say he ought to have enquired 
into. On the other hand, it cannot be expected that a vendor 
will enter into a contract without some protection in regard to 
costs and matters of title to which otherwise the law would 
subject him. 

These are points which may, perhaps, be considered to be 
outside the province of a work of this kind, but the discussion 



169 

of them will, in some measure, explain the surroundings and 
circumstances in connection with a sale, in which the auctioneer 
frequently figures as an important character. 

With this explanation we can better understand why vendors 
usually stipulate that if objections to their title are not made 
within a specified time from the delivery of the abstract, the 
purchaser shall be assumed to have accepted the title. 

If the vendor do not stipulate when his title is to commence, 
the purchaser can require a forty year's title to be shown. 
Trustees purchasing estates with their trust funds, could not, 
unless they ran the risk of proceedings for breach of trust, lay 
out the trust money on any other than a strictly marketable 
title (the declarations as to investments usually inserted in trust 
deeds, not comprehending the possibility of the title to the 
property they would buy being less than that authorized by the 
trust deed). The Statute has in a great measure remedied this. 

Mortgagors were also put to some trouble and expense in 
getting in what is termed the legal estate of their property after 
the mortgagee had been paid off. And if the mortgagee had 
died intestate, with his heir at law (in whom the legal estate then 
vested) absent from the kingdom, or perhaps had died and no 
heir could be traceable, the mortgagor must either go to the 
expense of getting in the legal estate from the absent heir, or if 
no heir, through the Court, which would be an expensive matter, 
or his property must bear the odium of a defect in the title 
through the legal estate being allowed to remain outstanding, 
though the mortgage debt had been paid to the deceased's 
mortgagee's executors or administrators, who would be compe- 
tent to give a discharge for it, though not competent to reconvey 
back the mortgaged property. The Statute has now remedied 
this, and empowers executors or administrators of the deceased 
mortgagee to reconvey. 

Another hardship on the mortgagor was, if the mortgagee 
died intestate, vesting the legal estate in a married woman, he 
had, oh the mortgage being paid off, to go to the additional 
expense of an acknowledgment of the deed, leaving alone the 
possibility of a subsequent purchaser, at some future day, calling 



160 

upon him to prove her heirship. The act provides that a bare 
trustee may convey vdthout acknowledgment. Frequently, also, 
vendors of leasehold properties entered into contracts without 
restricting the purchaser to the leasehold interest, and where that 
was so, a purchaser was entitled to call for the title of the party 
who created the term, the freeholder. The Statute has also 
remedied this, and says that the purchaser shall not be entitled 
to call for the title to the freehold. 

Do these matters afifect the auctioneer ? He does not prepare 
the contract — ^that is solely the business of the vendor's solicitor. 
He does not prepare the conditions ? This usually is so ; but the 
auctioneer's position as a middle man pre-supposes him to be 
intimately acquainted with all the responsibilities of his office, 
and an intimate knowledge of what conditions are, in what mea- 
sure, and for what purpose, they are necessary, and to what 
extent the omission to impose restrictive conditions upon the 
purchaser will affect his client, the vendor. It seems hardly 
possible that an auctioneer should be so intimately associated 
with conditions of sale, and that he should know little or nothing 
about them, or their origin, or effect upon his client. 

We do not suppose that because he may know something 
about conditions of sale, he will, where he may be called upon 
to do so, dispense with the services of a professional man, where 
they may be needed, not only for the vendor's protection, but in 
order that he may avoid the responsibility of dabbling in what 
he does not understand. Some people are not content that 
auctioneers should undertake the sale and the immediate duties 
in connection therewith, but are desirous that he should under- 
take other duties, the remuneration for which should be included 
in the commission, which, in fact, he has no right to do. An 
auctioneer docs expose himself now and then to the preparation 
of a contract, and also more frequently to conditions of sale, 
and this arises more from the pressing solicitations of his client 
than from his desire to avoid the expense of engaging professional 
advice. It seems that an auctioneer is at liberty to prepare 
ordinary conditions, but his power to bind parties by special 
conditions is considered doubtful. When, therefore, auctioneers 
undertake the preparation of conditions of sale, they are under- 
taking a double responsibility, the responsibility in connection 
with conditions as weU as particulars — for liability is as much 
likely to arise upon one as the other. 
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In country districjs an auctioneer frequently enjoys a large 
amount of confidence fiom people, and the more so from the 
fact that those employing him are under an impression that 
they are thus avoiding the cost of professional advice. This 
position may lead to a desire to avoid the services of a solicitor, 
but bearing in mind that he has responsibilities involved upon 
him purely as an auctioneer, we should be inclined to recommend 
him to consider well the position he fills by virtue of his licence. 
Under no circumstances ought he to be expected to undertake 
responsibilities which would carry him outside his position and 
standing as an auctioneer. There are auctioneers and members 
of the legal profession, each having their separate duties and 
responsibilities clearly defined, and respect for the duties of one 
will bring respect for the duties of the other. Yet it is a 
standing grievance with auctioneers and licenced appraisers that 
the duties of their calling — such as the preparation of particu- 
lars of sale, the survey of property for mortgage purposes, 
levying, both in case of distress for rent, and under bills of sale, 
are encroached upon by members of the legal profession. What 
is strictly professional business and what is not is a point upon 
which great variation in opinion exists amongst that body, 
leaving that nice etiquette which will be shown by one legal 
practitioner, utterly ignored by another, until one is led to 
imagine a business agent and a legal practitioner to be one and 
the same person, whereas the latter is a gentleman who enjoys 
the privileges of membership with a powerful body of monopo- 
lists, who are supposed to confine themselves to the exercise of 
those particular arts and privileges for which they have been 
specially trained and educated. An auctioneer is not prohibited 
from preparing wills, or contracts, or agreements for sale under 
hand only, yet it can scarcely be said that a contract for sale by 
private treaty properly prepared falls within the practice of an 
auctioneer — though there may be many exceptions to this rule, 
such, for instance, a sale of an interest under a lease, with 
fixtures, o\ an ordinary transaction of a kind requiring no 
important stipulations as to the vendor's title. If an auctioneer 
knowingly prepares a contract or conditions, requiring, in the 
interest of his client, important reservations or stipulations, we 
apprehend that the law would hold him responsible for any 
omission entailing additional or extraordinary costs in carrying 
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oat the sale, such as the costs of abstracts of deeds not 
in the vendor's possession, or the costs of attested copies of 
sach deeds which the exercise of precaution common to the 
daily practice of a lawyer would, by the terms of the contract, 
have been thrown upon the purchaser. But whether it be within 
the scope of the auctioneer's practice or not to get up the 
necessary particulars and conditions of sale, such instances, as 
are now and again disclosed, in a case like Torrence v. Bolton^ 
make it clear that there are preliminary matters attending a sale 
which ought really not to be entered into without due consider- 
ation of the circumstances, alike by the auctioneer and the 
vendor's adviser. 

The law considers that the purchaser is entitled to a full and 
reasonable investigation of the vendor's title, and surely it must 
be beyond the province of the auctioneer to examine and 
ascertain to what extent the vendor is in a position to afford that 
investigation. The position of nine-tenths of small holders may 
be said to be that not any of them can show a twenty year's 
title. If this position is not provided against when they enter 
into a contract, they will be put to the expense of applying to 
the professional advisers of former holders. If the law attempted 
to avoid this by providing that upon all contracts for sale it 
should be assumed, unless a contrary intention was expressed in 
writing, that the purchaser should bear the expense of any inves- 
tigation of the vendor's title which he may please to call for, we 
should, to use a vulgar expression, be merely placing " the boot 
on the other leg," and purchasers might be led to exclaim, why 
should they pay for what the vendor ought always to be in a 
position to afford, viz., a fuU investigation of his title ? 

The conclusion to be arrived at is, that the difficulty can be 
got over only by properly drawn conditions accompanying the sale, 
the effect of which the purchaser should have the fullest oppor- 
tunity afforded him of enquiring into. 

When the abstract of the vendor's title is delivered, it goes 
through a formal process of examination by the purchaser's 
solicitor, who makes a list of what appear to him to be objections 
to the title. These are called requisitions. These requisitions 
are more important to the solicitor than to the purchaser 
himself, for having undertaken the conduct of the purchase, — 
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the examination of the title, and preparation of the deed — the 
law imposes on him, for the slight fee or reward he will get in 
the shape of costs, the responsibility of passing the vendor's title 
to the purchaser. If any objection to, or defect in, the vendor's 
title arise within a reasonable period after the purchase, which 
but for the negligence or omission of the purchaser's solicitor to 
discover, would have been satisfactorily disposed of by inves- 
tigation, the law holds the purchaser's solicitor liable in any 
damages he may sustain in consequence. Cases of the kind 
do not frequently happen, but to the honor of the legal profession 
it must be said there are cases of a similar kind which, though 
frequently happening, are never heard of outside the circle of 
the lawyer's oflSce, in which the solicitor cheerfully pays losses 
which have occurred to his client, through some neglect or 
omission on his part. 

To return to the subject of requisitions. The conditions of 
sale usually stipulate that the objections which the purchaser 
may have to the title as shown by the abstract, shall be made 
within a certain number of days after the vendor's solicitor has 
delivered the abstract. If a purchaser fail to deliver his objec- 
tions within the time stipulated, he is assumed to have accepted 
the title. In many cases of this kind purchasers have been 
saddled with imperfect titles, which, at the time, they decline to 
go to the expense of perfecting, and on a re-sale a few years 
after, he, perhaps, by some correspondence with an intended 
purchaser, enters into an open contract, and he then finds that 
he has to go to the expense of completing . the title which the 
former conditions prevented his doing except at his expense. 
This maybe illustrated in many ways. Perhaps a few years 
previously there had been a mortgage on the property, which, 
though paid off, had not been properly released or discharged by 
the mortgagee, or a legacy might have been given by a former 
owner, and there may be no sufficient evidence with the title 
deeds to show its payment, or succession duty accounts relating 
to previous successions are not with his title deeds, and his 
solicitor will have to apply for and obtain a certificate that the 
duty had been paid. All these are matters which fall upon the 
vendor to prove under an open contract. 
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It may sometimes be expedient in the cases of complicated 
title to insert a condition that if the purchaser make any objection 
or requisition thereon, which the vendor may be unable or 
unwilling to remove or comply with, the vendor shall have the 
power to rescind the contract. 

This is an important stipulation, as requisitions and objections 
may arise on a closer investigation of the title by the purchaser's 
counsel, which would reduce the vendor to a very awkward 
position, if bound to comply with them — such as the production 
of old title deeds, showing the extinction of old charges on the 
property, or getting in the legal estate vested in the represen- 
tatives of a former mortgagee, or the rectification of some errors 
which the conditions have not provided against. The vendor 
sometimes, rather than go to the expense of complying with 
these requisitions — and in many cases from sheer inability to 
do so — ^wiU prefer rescinding the contract. 

There are some conditions and stipulations which, on a sale 
by trustees, (fiduciary vendors) would be considered depreciatory, 
such, for instance, as a condition that a purchaser shall take at 
a valuation fixtures belonging to a third person, the tenant. 
Trustees would not be justified in selling under such a condition, 
unless specially authorized. The tendency of the law is to 
protect the beneficiaries as against the trustees. Trustees for 
sale or mortgagees cannot, therefore, be too careful to act in 
conformity with their powers. They have to take care (or their 
solicitors for them) that the title to the property, as described 
in the particulars, is good, or that any defect which may appear 
on the title deeds is guarded against by reasonable and proper 
conditions. When, from neglect in this respect, a mortgagee 
failed in a suit against a purchaser for specific performance, he 
was disallowed the costs of the suit as against the mortgagor. 
A condition enabling a fiduciary vendor to rescind a contract in 
the event of a purchaser insisting on an objection which he is 
unable or unwilling to remove, would not be considered depre- 
ciatory, for though such a condition may in a certain sense, be 
considered depreciatory, yet it is one which a prudent owner, 
selling in his own right, would introduce. - 

The conditions usually fix the time for completion of the 
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purchase, and also provide that a purchaser shall pay interest from 
the time fixed for completion to the time when the purchase may 
be actually completed. The usual clause as to interest runs : 
" That if, from any cause whatever, the completion of the 
purchase shall be delayed beyond the time appointed for com- 
pletion, the purchaser shall pay interest, &c." This clause has 
occasioned much legal discussion. The law appears to be that 
the ordinary condition, whether with or without the words " from 
any cause whatever,'* will apply to all cases of non-completion, 
" except," as Mr. Dart says, "where the vendor, notwithstanding 
the purchaser's remonstrances, is guilty of wilful default, or of 
such gross and persistent negligence as is tantamount to wiKul 
default." The practice in many localities is to qualify the 
clause thus, " if, from any cause whatever, other than the wilful 
and capricious refusal of the vendor, &c." 

The contract also provides that from the day appointed for 
completion, the purchaser shall be entitled to the rents and 
profits, or that he shall be entitled from the time of completion. 
The former provision is preferable, as it gives the purchaser the 
rents from the time fixed, and the vendor from that time charges 
interest, and the only ground of complaint the purchaser can 
have is the fact that the purchase money may be lying idle, 
awaiting completion. 

K'the property sold be subject to leases for lives, the clause as 
to the purchaser being entitled to rents and profits should be 
modified, so as to distinguish the one kind of rent from the 
other, to avoid a claim from the purchaser for rents and profits. 

Where an estate is let at one entire rent, the rent should be 
apportioned previous to the auction, and the amount appor- 
tioned to each lot stated, either in the particulars or conditions. 
If this is not done at the time, the conditions usually stipulate 
that the rent in respect of each lot shall be apportioned by the 
auctioneer, whose apportionment shall be binding. The tenant 
would not be affected by this apportionment, and it would be 
desirable to obtain his consent thereto, and the conditions of his 
tenancy would probably only bind him to pay one entire rent in 
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ifespect of the whole estate. There are many other questions 
in connection with the apportionment of rent, but the discussion 
of them here would be of little service to the auctioneer. 

"Possession or receipts of the rents and profits" is the 
phrase more commonly used in the conditions, but the word 
possession would not imply a condition of personal occupation. 
But in a case where the property was described as "in the 
occupation of A. B." and the conditions only stipulated that 
the purchaser was to have "possession" on the day fixed for 
completion, he was, however, compelled to accept the title, 
though his object in buying was to personally occupy the 
property. 

The contract gives the purchaser the right to a conveyance of 
the property upon payment of his purchase money, the costs of 
which (except for the vendor's solicitor's perusal of the draft, 
and obtaining the due execution of the deed) he must pay 
himself. He may employ his own professional man to prepare 
it, unless the conditions under which he bought stipulate that 
it shall be prepared by the vendor's solicitor at the purchaser's 
expense. This practice of stipulating for the preparation of the 
conveyance by the vendor's solicitor is followed in some counties, 
but it cannot be considered a reasonable and proper one — in 
fact, it would, if there were circumstances connected with the 
title which it would be considered unfair to force upon the 
purchaser without proper investigation, give him a reasonable 
plea for release from specific performance. 

In an ordinary conveyance from the vendor to the purchaser, 
• the vendor (unless he is a trustee or mortgagee selling under a 
power) enters into covenants that he has good right to convey, 
that the purchaser shall quietly enjoy, free from all encum- 
brances, and that he will execute, at the cost of the purchaser, 
any further assurances. These are called covenants for title. 
But a mortgagee (on a sale by him of the mortgaged property) 
is not bound to enter into such covenants. He usually 
covenants that he^has done no act to encumber the property 
sold. Actions on covenants for title are of rare occurrence. 
But if they were omitted from the purchase deed, the circum. 
stance (in a subsequent sale by the purchaser) would be looked 
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upon suspiciously, and probably the sub-purchaser could 
demand from his vendor that the original vendor should enter 
into proper covenants. 

The conditions should also stipulate that the outgoings shall 
be discharged by the vendor down to the day of completion, and 
if requisite, that such outgoings shall be apportioned. 

The rights of a tenant are not affected by a contract between 
a vendor and purchaser. 

On a sale of property in hand, the crops, from the day 
appointed for completion, will belong to the purchaser, and a 
vendor would not be justified in removing the crops in an 
immature state, just previous to the completion of the sale. 
But in a sale of this kind, the conditions usually provide for the 
question of the crops. 

If fixtures are to be paid for beyond the purchase money, it 
should be so stipulated. Common fixtures will pass by the con- 
veyance, unless a contrary intention can be gathered from the 
deed. 

Timber will also form a question for consideration on a sale 
of land, both as regards the preparation of the particulars and 
conditions. In one instance the conditions contained a general 
stipulation as to the payment for timber, but their effect was 
held to be destroyed as regards lots 1 and 2, when, as regards 
lots 8 and 4 a statement was appended to the description of them 
that the timber on those lots was to be paid for. 

What is timber in the legal acceptation of the term ? Trees 
fit to be used in building and repairing houses, such as oak, 
elm, and ash, beech, and various other trees, would be held to 
be timber. Fruit trees, such as cherry, chesnut, and walnut are 
timber trees, but it is apprehended that a purchaser would be 
misled unless the payment for trees of this kind were specially 
stipulated for by the conditions. Trees should be of at least 
twenty years growth to warrant the expression ** timber " 
being applied to them. Sound pollards may be timber by local 
custom. 

Trees add value to property apart from their actual worth as 
timber, but an auctioneer would not be justified in assessing 
them above their market value. 

Conditions also usually provide that any misdescriptioui 
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mistake^ or error in the particulars shall not annul the sale, but 
a compensation or equivalent shall be given or taken, as the 
case may require. This condition would, of course, only apply 
to cases in which such misdescription, mistake, or error was 
made without any intention to deceive or mislead. The Courts 
have held that notwithstanding such a condition, the misstate- 
ment, if wilful or designed, will, even at law, render a contract 
under such conditions voidable at the option of the purchaser. 
Where an estate consisting of fen land, and so described in the 
particulars, was charged by a local, but public. Act of Parlia- 
ment, with drainage and embanking taxes, of which the 
purchaser had no express notice, it was held that he was not 
entitled to compensation for those taxes. And in another case 
where the defendant purchased at a public auction a lot compre- 
hending a freehold messuage and a fee farm rent of twenty-one 
shillings; by the conditions of sale no evidence was to be required 
of the receipt, or payment, or existence of the fee farm rent other 
than that declared by a certain conveyance, " nor should any 
objection be taken to the title in consequence of the non-pay- 
ment or non-receipt thereof." It was discovered that, in fact, 
the rent had not been paid for twenty years before the sale, and 
the purchaser thereupon contended that it was extinguished 
under 8 and 4, William lY., cap. 27, sec. 84, and had ceased to 
exist at the time of sale, which, under the circumstances, 
appeared to be a very reasonable contention. But it was held 
by the Queen's Bench that he was not entitled to repudiate the 
contract on this ground, but must be considered to have 
purchased, under the conditions of sale, the chances of the rent 
being obtainable. The purchaser made an objection which was 
excluded by the conditions of sale, and an agreement to pur- 
chase a rent under the circumstances, taking the risk of its not 
having been paid, was perfectly valid. There is no evidence to 
show that the purchaser took into consideration the value of the 
ground rent when he purchased. Under ordinary circumstances, 
a man, seeing such a condition as that quoted affecting the title, 
would naturally have said that the value of the rent could not, 
under the circumstances, be taken into consideration. If he 
were buying chances merely, their value was nil, and he would 
bid accordingly, taking into account only the value of the house. 
For our part we should not countenance property put up and 
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imposed upon the public in such a vague manner. If the vendor 
had not received the rent for upwards of twenty years, he should 
either, before putting it into the market, have asserted his title 
to it, or have abandoned it, and we think that an auctioneer 
would be justified in refusing to place a property before the 
public under such a vague condition, without some clearer 
explanation in regard to the non-payment of the rent. 

A vendor may either be an absolute owner, or a trustee 
selling under a power, or an executor or administrator. An 
error may sometimes be committed by stating that the sale is 
made bj order of the parties acting in one capacity, when it has 
been afterwards ascertained that the sale was really made by 
parties acting in another capacity. For instance, where lease- 
holds were stated as being sold by order of executors, but were, 
in fact, sold by the administrator, it was held that the title could 
not be forced upon the purchaser. 

Title deeds are sometimes in themselves a history of the 
transactions and dealings with the property for years previous — 
they contain recitals and statements of past dealings with the 
property, and they trace the connecting link in the chain of 
events between the vendor and the property and his power to 
convey it. Under an open contract a purchaser is entitled to 
call for production of the deeds recited, and proof of the state- 
ments contained in the recitals, and he may go back for forty 
years from the date of the contract. This would naturally put 
the vendor to considerable expense, especially if the deeds 
recited are not in his custody or power, which is frequently the 
case. The conditions, therefore, usually provide that all recitals 
and statements occurring in any deeds more than twenty years 
old, shall be conclusive evidence of the matters so recited. 

The Statute 22 and 23, Vic, cap. 85, enacts that any seller 
or mortgagor, or his solicitor or agent, who conceals any settle- 
ment, deed, will, or other instrument material to the title, or 
any incumbrance, from the purchaser, or who falsifies any 
pedigree on which the title does or may depend, in order to 
induce him to accept the title, with intent to defraud, is guilty 
of misdemeanour, and also liable to an action for damages, at 
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the suit of the purchaser or mortgagee, but no prosecution is to 
be commenced without the sanction of the Attorney General, or 
if that office be vacant, of the Solicitor Oeneral. 

A title may sometimes depend upon the evidence of some fact 
such as a testator being seized in fee, and there may be no title 
deeds to support the fact. The conditions usually provide that 
if any doubt or question shaU arise relative to the seizin of any 
testator or other person named in the abstract or otherwise, such 
doubt or question shall not annul the sale, but a declaration 
shall be given by some disinterested person having known the 
premises for twenty years or upwards, deposing to the fact of 
possession or enjoyment for that period by such testator. 

Conditions also provide for any error or mistake which may 
be made in the description. Numerous cases have occurred 
illustrating the errors which have arisen in statements of the 
quantity. Their general tenor goes to prove the importance of 
auctioneers and others preparing particulars, being satisfied as 
to the quantities they advertise. 

If a purchaser make default in the completion of his purchase, 
or in the performance of the conditions, it is usually stipulated 
that his deposit shall be forfeited, and that the vendor shall be 
at liberty to re-sell, and that any deficiency or loss shall be 
recoverable by the vendor, as and for liquidated damages. When 
a condition of this kind is exercised, it arises from sheer 
inability on the part of the purchaser to complete his contract, 
his death, absence, or bankruptcy, or from some question in 
dispute between the parties. If it is a question of compensation 
or error, it would, perhaps, be the better course to defer the 
exercise of this condition until the point in dispute is settled, or 
until the vendor's position in regard to such point in dispute has 
been thoroughly considered. Vendors have threatened, and 
have actually carried out this course, when, at the same time, 
the purchaser has been pursuing a course which nullifies 
entirely the action of the vendor. 

SPECIAL CONDITIONS. 

A special condition may be one in regard to title, showing 
with what deed the commencement of the vendor's title should 
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begin. If he has barely his own purchase deed, it must be 
specially stipulated that that is the extent of the vendor's title. 

If the property is subject to any conditions or restrictions of 
which it is desirable the purchaser should have notice, a con- 
dition in the contract in regard to this would be considered 
special. If the property is leasehold, part of a building estate, 
and held under a lease, the covenants in which are notorious to 
the neighborhood, even then the vendor, to avoid any question, 
should disclose the fact on the face of his conditions. 

If the property sold is subject to a tenancy or a term of 
years, then the condition which discloses that fact would be a 
special one. 

A special condition would be one binding the purchaser to 
accept the last receipt for ground rent as evidence of the satis- 
factory performance of the covenants in the lease (the property 
being leasehold.) 

Another special condition would be one disclosing the fact that 
there is a quit rent on the property, payable to an almshouse. 
In fact, anything in the nature of a liability on the property 
must be disclosed to the purchaser, and it may be noted in the 
particulars of sale, or in the form of a special condition. 

When V. C. Malins^ in his judgment in Torrence v. Bolton, 
explained what the office of a special condition was, he had more 
especially in mind stipulations of such an onerous nature as 
that purchasers should be saddled with mortgages, or with 
liabilities which would not come under the designation, customary 
or known liabilities. 

A special condition may fail in its e£fect unless it be accom- 
panied with the fullest disclosures necessary to enable the 
purchaser to form a correct judgment of what he is invited to 
bid for. This is illustrated in the case of Bascornhe v. Beckwith, 
for though the conditions specially stipulated as to what the 
property would be liable to, yet the purchaser was misled to 
suppose that everybody about him was in ** the same boat ** with 
him, whereas it subsequently turned out that such was not the 
case, and the consequence was that he got relieved from his 
bargain. 

Questions as to light easements, drainage, or rights of way, 
may have to be specially notified to the purchaser. 
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The nature of the property will, of course, determine the 
question of the conditions. If a freehold in possession with no 
liabilities of any kind, the most ordinary conditions will be 
sufficient, but of course, if the vendor's title does not go back 
for any length of time, the purchaser must have notice of that 
fact on the conditions. 

If the property is leasehold, so long as the purchaser knows 
what term he is buying, and what ground rent and covenants he 
is subject to, that would be sufficient, unless the property is held 
on an underlease, that is, a lease not granted by the original 
lessor, but by his lessee. 

On the sale of a life policy, the conditions should provide 
against the purchaser's right to call for evidence that the policy 
was properly effected, that no misrepresentation or suppression 
was used in effecting it, and if the policy is not in the name of 
the life assured, against evidence that the party insured had an 
insurable interest at the date of the death. 

Another mode of stipulating for this is to state that the 
receipt for the last annual premium paid in respect of the poUcy 
shall be accepted as satisfactory evidence that such policy is 
still in force, and the policy being now produced, the purchaser 
shall be deemed to have express notice of aU the conditions upon 
which the same is held. 

If the subject of sale is a life interest in a sum of money, or 
an annuity, or a reversionary interest in a sum of money, it 
wiU be necessary to consider what evidence in regard to title the 
vendor will be liable to satisfy the purchaser upon, and what 
points the purchaser should have notice of upon the face of the 
conditions. 

The operation and importance of special conditions will be 
better understood if read in conjunction with the cases quoted 
in one of the previous chapters. Upon the knowledge and skill of 
those whom he employs the vendor has entirely to depend. The 
accidental or careless omission of some clause, the neglect, through 
want of judgment, to make special provision for some apparently 
trifling liability, giving the purchaser an opportunity of stating 
that the point ought to have been disclosed, has often proved the 
subject of costly litigation, which a little reflection at the time of 
the preparation of the particulars and conditions of sale would 
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have avoided. The liability of the vendor to the purchaser is a 
matter which, though it cannot easily be shaken oflf, can be 
protected by the most open and fullest disclosures in the 
particulars of sale of the property he is selling. 

Purchasers must understand that the conditions of the 
sale may materially aflfect their judgment of the value — 
in fact, may lead them so to consider the subject matter 
of the sale as to considerably lessen it. Conditions are 
ostensibly made for the protection of the vendor and 
auctioneer, and unless the general public are drawn to respect 
these conditions in their entirety, it would, perhaps, be difficult 
to say how and under what circumstances or conditions a vendor 
could come into open market. He is, indeed, controlled by a 
wholesome sense of equity and public policy, but a great deal is 
left to a discriminating purchaser, and if he omit to exercise 
that ordinary discretion which should always prevail in buying 
and selling transactions, he makes himself responsible. 

In a case heard quite recently in the Court of Appeal 
Daunton v. Deacon^ (not yet reported) the plaintiff 
was a horse dealer and livery stable keeper, ^^11^^^^ ^' 
the defendants, Messrs. Deacon <t lAdiardy were the 
auctioneers, having a repository at High Street, Swindon, where 
they held sales of horses. On Monday, the 17th day of Decem- 
ber, 1877, a sale of horses was held by the defendants, and the 
terms on which they sold were that the owners of horses should 
receive payment on the then next Friday, the 21st of December, 
and that horses not answering the warranties given at the time 
the same were sold, should be returned before the then next 
Wednesday, the 19th December, at 12 o'clock. According to the 
evidence given at the trial, the plaintiff attended the sale, and 
purchased a horse which was described as follows : — ** Brown 
gelding, five years old, fifteen hands three inches, quiet to ride 
and drive, a good hunter." Plaintiff bought this horse for 
£36 16s. Od., as the defendants warranted the horse sound. The 
plaintiff did not employ a veterinary surgeon to examine it as 
intended. The plaintiff paid for the horse, and took it away, 
but alleged that it did not in any way comply with the description 
and warranty. It was only fifteen hands one inch high, and it 
was neither quiet to ride or drive, nor was it a good hunter. 
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The horse was not sound. On the contrary, it was said to be 
diseased and vicious. Before 12 o'clock on the 19th December, 
the horse was returned by the plaintiff, who demanded the 
repayment of his money by the defendants. This the defendants 
refused, and the plaintiff brought the action to recover the price 
of the horse, together with the costs and the expenses he had 
been put to in taking the horse from Swindon to Bristol, where 
he had been keeping it. In their statement of defence, the 
defendants stated that they invariably sold under certain terms 
and conditions of sale, which were publicly exhibited by them, 
and to which the attention of intending purchasers was directed 
before the commencement of the sale. The defendants denied 
that the horse was described and warranted as stated by the 
plaintiff, or that it was warranted sound, but they alleged that it 
did comply with the description and warranty imder which it 
was sold. The 5th and 6th of the defendants' conditions of sale 
stated : — 

"That any horse not answering the warranty must be 

returned before 12 o'clock noon on the second day after 

the sale, (Sunday excluded); if not so returned, the 

purchaser shall keep the same, with all faults, and 

shall have no remedy at all either against the auctioneer 

or vendor." 

" Should any horse warranted to ride or drive be prouounced 

by a certified veterinary surgeon as incapable of 

working from disease or other causes, it must be 

returned the second day after the sale, before 12 o'clock 

at noon, with a certificate from such veterinary surgeon 

to that effect. If not so returned with such certificate, 

it shall be considered as not having been returned 

within the meaning of the 5th condition. If such 

certificate be not confirmed by another to be furnished 

by the vendor within two days, the auctioneer shall 

appoint a third veterinary surgeon, whose decision shall 

be final and binding, and all expenses shall be paid by 

the party in error." 

It was set up for the defence that the plaintiff did not return 

the horse as prescribed by these conditions. Further, as to the 

age and height of the horse, the defendants alleged that another 

of their conditions was to this effect ; — 
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** The auctioneers will not be answerable for the age, height, 
or pedigree of any horse described in the catalogue, but 
will, in all cases, do their utmost to furnish particulars 

correctly.'* 

Further, the auctioneers stated that another condition pro- 
vided : — 

" That the remedy of the purchaser in case of dispute 
should be against the real vendor, and that they were 
to be treated only as agents of an " undisclosed 
principal.'' 

Sir James Stephen, in giving judgment for the defendants, 
ruled that the action could not be maintained against the 
defendants, and that it could be maintained against the undis- 
closed principal. 

The plaintiff appealed, and the Court, in giving judgment, 
thought there was a most questionable ground for the question 
being brought up on appeal. There was not the slightest doubt 
in the construction of the conditions of sale that the action 
could not be maintained against the defendants, and that the 
only person whom the plaintiff could sue was the undisclosed 
principal. The appeal was, therefore, dismissed with costs. 

There would appear to be no connection between one portion 
of this decision and the other. The defendants did not protect 
themselves with a further stipulation that the purchaser should, 
immediately after the sale, and at his request, be furnished 
with the name and address of the undisclosed principal, and no 
weight seems to have been attached to the omission of such a 
voluntary protection to the purchaser. It is difficult, therefore, 
to ascertain what was the questionable foundation for the case 
being brought forwaid on appeal. Either the conditions were 
good upon their own merits, or their were equitable grounds 
which, under the circumstances, the Court could not adopt. 

In Ward y. Hobbs (not yet reported) the ^ardY.Hohhs 
question in dispute — a transaction over some 
pigs — was carried, on appeal, to the House of Lords. The 
importance of the case arose out of its connection with the 
operation of the Contagious Diseases (Animals) Act. The 
plaintiff, a farmer named Ward, bought by auction of a 
firm of auctioneers, at Newbury Market, thirty-two pigs, all 
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apparently sound and healthy, for which he paid JG44. No 
warranty was obtained with the pigs, and it was stated in the 
conditions of sale in the auctioneers* catalogue that no warranty 
would be given with any lot, as the animals were all open to 
inspection previous to the sale. As the pigs were being driven 
from the market to the purchaser's farm, some of them showed 
strong symptoms of illness, which presently turned out to be 
typhoid fever, and eventually all the pigs but one died, and 
sixteen other pigs bought by the plaintiff at the same time 
caught the disease and died, as well as some other pigs the 
plaintiff had upon his farm before. The plaintiff, therefore, 
brought an action for damages against the vendor of the pigs, 
whose name was Hodge, and who must have known, he contended, 
that the animals were diseased, inasmuch as they formed part 
of the herd of ninety, of which all the others had died of typhoid 
fever. The case was tried before Lord Chief Justice Brett, when 
the jury found a verdict for the plaintiff for £66 19s. Od. The 
learned judge reserving leave to the defendant to move to enter 
the verdict for himself if the Court above should be of opinion 
that there was no evidence to go to the jury of any cause of 
action. The Queen's Bench Division gave judgment in favor of 
the plaintiff. The decision was reversed by the Court of Appeal, 
who were of opinion that the evidence disclosed no ground of 
action. The case was then carried to the House of Lords, the 
Lord Chancellor, delivering judgment, said: — "If the jury 
were right in their inference that the defendant knew of the 
diseased condition of the pigs at the time he offered them for 
sale, he was both morally and legally culpable, but the question 
which the Court had to consider was as to the appellant's right 
of action under the circumstances stated, it being admitted that 
no warranty had been given with the pigs. To get over this 
difeculty, the plaintiff contended that apart from any warranty 
the defendant had made a representation, not in words, but by 
his conduct, which was untrue, in fact, and that an action lay 
against him for deceit. The Contagious Diseases (Animals) Act, 
it was urged, made it an offence to send diseased animals to a 
public market, and the respondent, by sending his pigs to 
Newbury Market had, therefore, held out to the public that the 
pigs were healthy." The Lord Chancellor did not, however, 
think that this constructive misrepresentation by conduct, was 
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sufficient to overrule the clear and unqualified statement in the 
conditions of sale that no guarantee would be given with the 
lots, and he felt bound to advise their lordships to affirm the 
decision of the Court of Appeal reversing the original judgment 
of the Queen's Bench ; the other Law Lords concurring, though 
with some reluctance. 

In both the last two cases (the most recent which have arisen) 
the questions raised were evidently nice and hard fought. They 
leave, however, the impression that the general public must 
respect the conditions under which the auctioneer offers. The 
question raised in the pig case was fought on public grounds, 
and there remained the fact that though the articles sold were 
so sold without any warranty, yet there was some reluctance felt 
at allowing such a condition to prevail against that most 
important provision for the protection of the general public, — 
the Contagious Diseases (Animals) Act. Had not the remaining 
herd died, there would, perhaps, be no evidence to show a guilty 
knowledge on the paxt of the vendor, yet, indeed, so far as that 
fact may go, notwithstanding that the vendor may have rested 
under a bond fide innocence of the knowledge of the disease, this 
might have been mere coincidence, and it would be unfair to 
suppose that the condition as to warranty was introduced 
specially to get rid of the herd. Bather should the opinion 
prevail that such was the condition under which animals 

generally were brought under Messrs. *« hammer in 

open market, and that it behoved the public to make themselves 
actively acquainted with it, and the property which passed from 
the vendor to the purchaser under it. Notwithstanding this 
decision, auctioneers must not suppose that this gets rid of a 
grave responsibility as to what they are offering, for it is appre- 
hended that it would take merely a case or two of the kind to 
cause an assimilation between the rule of law and equity 
affecting house or landed property which throws the responsi- 
bility of undisclosed defects or liens of title upon the vendor, 
and the sale of a diseased animal in public market, notwith- 
standing a general condition against warranty. 

On the sale of personal effects, questions not only frequently 
arise on the subject of warranty, but also on a variety 

M 
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of other points arising out of omissions, or constraetion, 
misdescription, deliyery, or secondary instances which may arise 
subsequently to the contract and its final fulfihnent. On a sale 
of agricultural effects, very serious questions are likely to intervene 
between a tenant vendor's landlord and a purchaser, and the 
auctioneer has frequently very onerous duties to perform, not 
only in protecting his client from disputes which may be likely 
to arise between him and a purchaser, but also between him 
and his landlord. Covenants in farming leases have to be 
respected, so as to prevent future possibilities in the shape of 
injunctions to restrain. Purchasers have frequently sought to 
set up the plea of non-delivery in accordance with the conditions, 
raising the question as to what has or has not been a legal 
delivery. Mode of payment is also another ground of complaint, 
with which may be joined misdescription and quantity. An 
auctioneer will also generally provide against liability for 
inaccm*acy in delivery, and inconvenience in the settlement of 
the purchases, or against faults and errors of description — the 
liberty of inspection afforded to the public, and the fact that each 
lot at the time of sale is exposed to the inspection and examin- 
ation of all bidders and buyers, being touched upon in his 
conditions to prevent any misunderstanding. 

The mode of payment is not unfrequently one of the most 
important conditions connected with the sale of agricultural 
property which the auctioneer has to consider — if the purchase 
money is intended to be paid partly by a deposit, and the 
remainder on approved bills with security, the particulars of the 
bills required to be given should be stated. And the auctioneer 
should take care to provide against responsibility for loss 
sustained in respect of such bills. 

It seems quite natural to suppose that where in the case of a 
deposit having been paid, the purchaser has failed to comply 
with the conditions, such deposit is to be forfeited, and if the 
lots are not cleared, and the purchase money paid in accordance 
with the conditions, the auctioneer shaU have power to re-sell, 
by public or private sale, and the deficiency and expenses, if any, 
attending such re-sale, shall be made good by the defaulter at 
the first sale, and such deficiency shall be recoverable by 
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the auctioneer from such defaulter, but this can only be 
provided for by a condition clearly and accurately stating the 
terms of such forfeiture and re-sale. 
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Ghafteb VI. 

On Valuing, 

The worth of a thing is usually reckoned in 
consMereT relation to its market value. When we say its 
intrinsic valne, we may mean its real common-place 
worth, as compared with the value of others of a similar class. 
But is this the market value ? For example, the value of a 
house or a piece of land may be £1,000, and this may 
be reckoned as its real, or its intrinsic value ; but that has 
been enhanced by the competitive method to, perhaps, 
£1,500, from the fact that there are certain circum- 
stances with which the property is affected, or intimately 
associated, which tend, with two or more persons, to popularize 
its desirability as an investment. With this class of property 
there may be some diffidence in the mind of the valuer, in 
attaching what, in his estimation, may be the figure of its 
worth. Its value may be so enhanced &om its position that a 
fluctuation may be anticipated at no very distant date. When 
people say that such and such a property is steadily rising in 
value, or, on the contrary, is deteriorating, there must be some 
measure or limit to the extent of their convictions, though 
others may say that these circumstanses cannot affect the 
present market value, yet these will be grounds for influencing 
people in their estimate of worth. With common-place proper- 
ties, these difficulties are not so much felt. The rental may be 
a sound criterion of value, and a valuer has little difficulty in 
arriving at an estimate. Where, however, the property is not of 
a common-place character, and the judgment is inclined to be 
influenced by some circumstances, apart from its actual rental, 
the data upon which a valuer is expected to go must be of such 
a nature, and sufficiently healthy in tone, as to justify him in 
grounding his estimate upon them. 
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When an auctioneer is called upon to give an estimate of the 
value of property, in a case where difficulties of the kind which 
we have suggested exist, he probably has some method of 
settling the matter best known to himself, that is to say, though 
his mind or his judgment has vacillated between one number of 
years purchase and another, he has arrived at his conclusions 
with some particular data or other unsettled. Clearly, one would 
say, then he has exercised his judgment. But if his process of 
reasoning has been formed upon incorrect or unreliable data, 
then there is every probability that different results would have 
been attained by two individuals. For these reasons owners of 
property or buyers do not always rely upon individual judgment 
in regard to value. Where the question of value is proble- 
matical, and liable to be looked at in different ways, the process of 
obtaining valuations from different sources is the only way of 
getting over the difficulty. 

Some people may say, in regard to houses and 
land, that the market value is the intrinsic value ^gic^y^uTf 
Where the two approximate this is probably true. 
But with many properties there have been found such immense 
distinctions between the one and the other, that we are inclined 
to regard the market value — that is to say, the price which it has 
recently yielded — as not, at all times, the market value. To put 
the case stiU more plainly. A house, say business premises, the 
rental of which is £350 a year, has been sold by auction for 
£10,000. If called upon to give an "estimate of value in order 
that a mortgagee may advance two-thirds of the value, would 
the valuer be inclined to put down the worth of the property at 
the price which it yielded ? Under some circumstances, perhaps, 
he would; but in the majority of cases of that kind he would, 
most likely, put a sum more nearly approximating to the rental. 
It is not because a property is specially convenient or desirable 
to one individual that the sum which he has given is the correct 
market value. It does not follow that because one individual 
has given £50,000 for an estate, the annual value of which is 
£1,500, that that price is the market value. And yet, we can 
hear others say, if an estate has been brought into the market, 
and that is the price which it yields, how can the price be any 
other than the correct market value? What can be plainer than 
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tbe practical result ? We merely reply that so many incon- 
sistencies arise in relation to the buying and selling of property, 
that you occasionally meet with instances which prevent your 
relying upon such a practical result as a medium of value. 
Properties are essentially of such a diversified class, and the 
judgment of men who have been called upon to deal with 
them has been influenced in such a variety of ways, that we are 
not surprised, where properties were not of a common-place 
character, to find the estimates of two men at great variance. 
Men who have been accustomed to deal with large estates, and 
to give their opinions as to their worth have probably had such 
experience as will enable them to mould their judgment with 
considerable firmness and confidence ; but, on the other hand, 
(taking the case of two separate valuations) their experience has 
brought them into communication with such circumstances in 
regard to value, as may be totally at variance the one with the 
other. The result of these variations in experience, or in judg- 
ment formed out of experience, are more especially illustrated in 
dealing with business or manufacturing premises, the annual 
value of which it is necessary to ascertain, in order that the 
property may be assessed for taxation. Great difficulty is 
experienced in arriving at anything like a medium of value. 
The valuation made on the one side is entirely opposed to the 
estimate which has been arrived at on the other. Where a diffi- 
culty is experienced of adopting the figures of the one side as 
against the figures of the other, a compromise is effected which 
proves not so much that the figures at which the compromise is 
fixed are sound and correct, as that the variations are inexplicable 
and subject to considerable doubt. 

When occasionally there is such a difference between the two 
figures of valuer for the purchaser, and valuer for the vendor, 
it is not because that, practically speaking, the data which they 
have gone upon in immediate connection with the property, have 
been unequal. They have looked at the thing from vendor-and- 
purchaser points of view; and the very same data, though 
followed, have been worked up into different results entirely 
owing to the opposite position of the parties. The valuer for the 
vendor has probably not merely relied upon the data in imme- 
diate connection with the property but he has been a little 
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prospective, and, perhaps, speculative too. In the abstract, 
there are correct principles upon which valuers have gone, such 
as that two and two, in the ordinary process of reasoning, make 
four, but there are circumstances in immediate connection with 
their calculations which have been taken into consideration from 
opposite points of view. These variations in calculations are 
not confined to properties of a special class. They frequently 
occur in connection with properties of a common-place character, 
for whilst one valuer may consider, in his judgment, that a 
certain ascertained annual rental may be worth twenty years' 
purchase, another, whose judgment is equally entitled to credit, 
may consider that the same ascertained annual rental may be 
worth twenty-five years purchase. 

Speculating in land is not an uncommon business. To buy an 
estate and parcel it up into lots, is practised both with regard to 
prospective building estates, as well as agricultural holdings. 
These speculations sometimes succeed, and they have been fre- 
quently known to fail. When they have failed there has been 
as much a want of judgment in regard to value as there has 
been miscalculation in regard to competition. 

The period of the last thirty years in all phases of the national 
progress, and especially in relation to wealth and prosperity, has 
nothing analagous to it in history. Every class of property, 
with some few exceptions, in all parts of the country, has risen 
in value and importance, corresponding to the increase in wealth 
and prosperity. Mr. Brown's estate, which had many attractions 
from an agricultural point of view, — rich alluvial soil, sweet 
herbage, and well-watered meadow, — has become trebly valuable 
from its prospective advantages as a building property. Mr. 
Jones' sterile acres on the hillside, which never yielded more than 
an average crop of oats and barley, and were known only as the 
haunts of the "sweet southdown,** have been suddenly trans- 
formed into a "hill paradise" of health and fashion. Mr. 
Robinson's patrimonial acres, which have passed from one 
generation to another in a quiet and orderly fashion, and whose 
occupiers have lineally descended with their landlord, have 
suddenly become the centre of a new manufacturing industrj'. 
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So Dame Fortune has scattered her prizes abroad, and what to- 
day may be a mere common-place acquisition, may prove 
to-morrow a more than satisfactory bargain. 

The only exceptions to this general rise in prosperity are some 
purely agricultural districts which the new order of things has 
not reached. But with these one can scarcely say that they 
have not experienced the benefit of a general rise. And vwhat 
may appear strange, some of the old-fashioned towns and 
villages with which railway communication has been opened up, 
have declined in prosperity. 

From an agricultural point of view, the natural productiveness 
of our soil equals that of any other country. Though we labor 
under the disadvantage of a changeable temperature and 
climate, yet for hardy, vigorous growths, we rejoice imder 
exceptionally favorable conditions. Notwithstanding all this, 
we possess soils of the most varied nature and description. 
Immense tracts of dry porous chalk predominate in many 
districts in the south of England, but that is by no means an 
indication of the general character of our lands. Countless 
acres of rich alluvial soil, almost exhaustless in their fertility 
and productiveness, also abound. But in treating the subject of 
value, we cannot confine ourselves to the agricultural character, 
or the nature of particular soils. 

Many people complain that an investment in landed property 
does not pay a proper return on the money invested. Add 
together the purchase money and the cost of draining and 
improving, the actual rental represents a mere nominal return 
of interest on capital. Poor soils and undeveloped districts may 
prove the truth of this conviction. An investment in districts of 
this kind more frequently gives quantity than quality. There is 
even a marked difference in the social aspect of a district where 
the soils are poor and barely cultivable, and a district where the 
soil is naturally good. In the one the agriculturist pursues his 
farming operations with a sort of hopeless inactivity, whilst in 
the other enterprising activity and prosperity will be apparent 
on all sides. 

The capital value is, of course, chiefly governed by the annual 
value. Where there are curcumstances which would tend to the 
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belief that the rental may be inadequate, or has been strained, 
or- carried up by competition to its highest, this will decidedly 
affect the capital value. But how are these circumstances to be 
ascertained, may be the next point of enquiry. You survey the 
estate, you examine the farm buildings, walk over each field, and 
note every feature in connection with it. You examine the 
fences, note the appearance of the stock, and in the end your 
judgment leads to a conviction either that the. rental is high or 
low. What leads you to this conviction ? K a man, knowing 
the market price of beef, stands and inspects a herd of cattle, 
and puts his price according to the market and the appearance 
and condition of each animal, he has exercised his judgment. 
Though he may be said to exercise his judgment after a some- 
what similar fashion in regard to land, yet there are other more 
important circumstances in connection with an estate which have 
to be weighed and considered. The character, the position, and 
natural advantages of an estate are generally so different one 
from the other, that a man must set himself to find out where 
those differences are. Put a valuer who has been accustomed to 
one district into another, and ask him to judge of the letting 
value per acre, and the capital value. He would probably 
hesitate before he gave in an opinion, "and when he did, his 
opinion might be near or wide of the mark. He knows very well, 
from certain data of which he is in possession, as to agricultural 
lands generally, that the rental value varies from £5 to 10s. per 
acre. He may make a good guess, but it would be scarcely fair 
to rely upon that, unless his judgment had been biassed by some 
tangible circumstances. Assuming that an auctioneer has gone 
over an estate, and the conviction he has arrived at is that the 
rental is high. What are the data upon which he has gone ? 
Has he taken the comparative letting value of other estates of a 
similar class in the immediate neighbourhood? Probably he 
has. But the difficulty to be found there is that whilst one estate 
may be let at 85s. per acre, another estate of equal quality is as 
low as 60s., and if he will go further, he will find that the 
smaller holdings have a proportionately higher rental. Yet all 
the lands in this immediate neighborhood may be of the same 
average quality. Then, if he has arrived at a conviction that 
the rental is high, he must have exercised his judgment, but that 
judgment has been influenced and guided by all the circumstances 
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in connection with the property. Judgment will be controlled 
according to the amount of experience which a man has had ; 
but judgment and experience will fail at times. There is some- 
thing about the buying and selling of land which varies from any 
other commodity. What it may be one man's interest to acquire 
as a good investment, will be to another a positive convenience. 
We have seen agricultural estates bought to-day at £10,000, and 
sold to-morrow at £12,000. We have seen good agricultural 
land sold at £200 an acre, when no man's judgment (outside the 
excitement of an auction room) would have put it higher than 
£120. 

We frequently hear of men in agricultural districts who are 
" good judges of land." We have even heard of men who are so 
clever that they will walk into a field, and not content with an 
inspection, must taste the herbage, and until that process is gone 
through, have withheld their opinion as to quality and value. A 
man's judgment guided by the taste of a particular blade ! (Mr. 
Darwin may not have been far wrong). This tasting of the blade 
is like the '' sniffing of the clod " story. A worthy professor 
of geology was so good at soils that a mere dismount from 
his horse and picking up and sniffing at the soil sufficed to tell 
him he had lost his way. 

Our great centres and emporiums of commerce and manufac- 
ture, our pleasure resorts and recreation grounds, with their 
environs, may be described within imaginary circles. Well 
established and authentic rentals may be said to represent many 
properties so situated, and upon these rentals we should be, 
perhaps, safe in making a calculation somewhat approaching the 
market value of money, or the interest upon the capital which 
any particular class of property may be expected or ought to 
return. But there are a vast number of properties so situated 
the rentals of which do not by any means represent the present 
or prospective value. A property may be so situated, or so 
affected by circumstances in relation to its money value, that to 
take an ordinary twenty-five or thirty years' purchase upon what 
may be then put down as its annual value, we should neither 
satisfy the proprietor, or in any way approach its market value. 
It rarely happens in cases of this kind that a valuer is called 
upon to give an estimate without some object in view. If he is. 
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lie avoids anything like a speculative estimate, confining himself 
to figures which may be borne out by actual circumstances. 
The rental may merely represent its productive value for agri- 
cultural purposes, but there are other contingencies as to value 
which will have to be taken into consideration, and these circum- 
stances, especially if they are based upon locality and position, 
may be fairly considered as *' actual circumstances," upon which 
the auctioneer's estimate as to value may be formed. We say 
"actual" circumstances to distinguish them from speculative 
circumstances, as the latter are usually only ascertained by 
the competition which may be brought to bear in the public 
market. 

We will suppose, for the purpose of illustration, that the most 
ordinary properties with which auctioneers have to deal — these 
are lands and buildings — are divided into classes. They may be 
represented thus: — 

Good building land, ascertained. 

undeveloped, 
prospective. 
Building land, with the character of 

its locality ascertained. 
„ ,, undeveloped. 

„ „ prospective. 

Good accommodation land. 
Accommodation land. 
Agricultural land without the environs 

of populous centres. 
1st, good. 
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Agricultural land purely as 
a marketable investment 



Business premises. 



Private houses. 



2nd, moderately good 
8rd, the various classes 
of land not answering 
to classes 1 and 2. 

1st class. 
2nd class. 
8rd class. 

1st class. 
2nd class. 
8rd class. 
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All these would be governed according to the estate for which 
they may be held, and will again have their numerous sub- 
divisions. For example, the good building land ascertained of 
one locality, is totally different from the same class in another 
locality. And the first-class agricultural land of one locality 
may even vary from that of another. 

Setting aside the mere speculative value of estates or property^ 
we may be sometimes inclined to ask why rentals should so 
much vary, even for apparently the same classes of property. 
Where the intrinsic value may be, perhaps, the same, the rental 
may be varied by the natural features. The same sort of soil 
and subsoil which an estate enjoys with one aspect may be of far 
greater value under the more favorable circumstances of a 
genial aspect. The state of the roads, its position to a neigh- 
boring market town, and the fact of manure being easily 
procurable will, of course, affect the value of property. But all 
these natural advantages have, perhaps, been proved in the actual 
rental the estate commands. This may, in a great measure, be 
so, but the position of an estate, and its desirableness, will so 
affect its value, that where a good property has been known to 
sell at a price, which will barely give three per cent. upon the capital, 
another estate, apparently of the same class, will hang in the 
market at a price which would pay something'^over four. 

A freehold property, upon the ordinary market value of money, 
is expected to yield from three to four per cent. An agricultural 
estate of 100 acres, and of the annual value of £400, would be 
valued thus : — 

Having ascertained that the rental is a sound one, he could- 
consider what the average annual value of the deductions would 
be. Deductions from the gross rental may vary from, say, five 
to ten per cent. If the buildings on the estate are few and in 
good condition, he would probably take the lower rate. The 
deductions being taken at this lower rate on the gross rental, 
would leave a net annual value of £380. A sound investing 
value of this net rental, calculated upon the per centage value of 
ordinary Government Securities, would give thirty year's pur- 
chase, or thirty times the net annual value, which would give 
the value of the estate to be about £11,000. This would give, 
as nearly as possible, three-and-a-half per cent, on the capital 
invested, which is an ample return for a first-class investment. 
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In building estates, soil and natural productiyeness give way 
to other considerations. Yet, outside the limit of a certain 
marketable value, — ^which may be fairly ascertained from its 
surroimdings and circumstances, — it would be impossible for the 
auctioneer or valuer to go. For instance, he cannot well base 
his valuation upon possibilities which are likely to happen. 
Where certain possibilities are reckoned as part and parcel 
of the value of property, the only true test of value would be 
public competition. 

When we consider into how many classes property may be 
divided, the desirability of any particular property for investment 
is sometimes extremely limited. For example, when a landed 
property of extensive character is advertised, advertisements for 
its sale are limited to a few large capitalists. And the same 
may be said of large business premises. When we descend in 
the scale, the number of investors to whom a property may be 
suitable, increases. For these reasons business men have found 
that the market value of large properties do not bear an equal 
proportion to the value of smaller ones. A small compact 
estate of seventy acres commands a higher proportionate value 
(its desirability being suited to a larger class) than an estate of 
seven hundred acres, and the latter a higher rate of value than 
an estate of several thousand acres. In the case of one large 
estate, the annual income was placed at a certain figure. One 
valuer based his calculations as to value upon this and other 
matters in connection with the estate, whilst another had taken 
into consideration a very important item in addition. A steady 
income was anticipated by the sale of outlying portions and 
small plots on various parts of the estate, for building and 
accommodation purposes, at remunerative rates, (though practi- 
cally the estate was looked upon as agricultural) and the 
purchase money could be applied in the purchase of other 
property more contiguous. 

With regard to the valuation of buildings in populous centres, 
there is no class of property which so much requires consideration. 
The Metropolis Valuation Act, 1869, (31 and 82, Vic, cap. 67) 
which was passed to provide a common basis of value for the 
purposes of Government and local taxation, and to provide 
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uniformity in the assessment of rateable propeity in the 
metropolis, gives certain useful information in regard to the rate 
of deductions which are allowed for the different classes of 
houses and buildings. And these deductions determine, in some 
measure, the mode at which valuations are arrived at. The 
third schedule to the Act gives a table showing the several classes 
into which the hereditaments inserted in the valuation list under 
the Act are to be divided. In Class 1. — Houses and buildings, or 
either of them, without land other than gardens, where the gross 
value is under £20, are to be allowed a maximum rate of 
deduction of 25 per cent., or one quarter. Class 2. — Houses and 
buildings without land other than gardens and pleasure grounds, 
valued therewith for the purpose of inhabited house duty, where 
the gross value is £20 and under £40, a maximum rate of 
deduction of 20 per cent., or one-fifth. Class 8. — Houses and 
buildings without land other than gardens and pleasure grounds, 
valued therewith for the purpose of inhabited house duty, where 
the gross value is £40 or upwards, a deduction of 16§ per cent., 
or one-sixth. Class 4. — Buildings without land, and which are 
not liable to inhabited house duty, and are of the gross value of 
£20 and under £40, a deduction of 20 per cent., or one-fifth. 
Class 5. — Buildings without land, which are not liable to 
inhabited house duty, and are of the gross value of £40 
or upwards, 16| per cent., or one-sixth. Class 6. — ^Land 
with buildings, not houses, 10 per cent., or one-tenth. Class 7. — 
Land without buildings, 6 per cent., or one-twentieth. Class 8. 
— Mills and manufactories, 33} per cent, or one-third. 

We do not know to what extent these rules are adopted in 
estimating the value of buildings in the Metropolis, but they no 
doubt afford very good data upon which a valuer should base his 
deductions from the gross rental. It must certainly be a matter 
of considerable nicety as to what number of years' purchase the 
net rental a property ought to be worth. We will take the first 
class as an illustration. How many various kinds of house 
property will come within that class. There may be the squalid, 
miserable dens about the denser quarters of London, and there 
may be its contrast in the neat suburban cottage. Though we 
should, without hesitation, take a deduction of 25 per cent., or 
even a higher on the gross rental from the one, we should 
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possibly hesitate in taking the same figure of deduction from the 
other ; yet both may be worth an equal number of years* pur- 
chase on the net rental. This may be explained from the fact 
that the former may produce highet rents, subject to a greater 
average rate of deduction, and the latter may produce lower 
rents, subject to a less average rate of deduction. Twelve to 
sixteen years' purchase would be' about the average worth of 
either property. 

Taking the second class of property quoted in the Act, it will 
probably be found that the rents, which are of abetter class, and 
consequently liable to a less rate of deduction, will give a pro- 
portionate increase in the number of years' purchase on the net 
rental, and so the increase in the number of years' purchase 
may be taken in proportion to the decrease in the average rate 
of deduction from gross rental. Glass 8, mills and manufac- 
tories, give a higher rate of deduction than either. This is some 
evidence that the rental, which may be at a high rate, is yet 
dependant, in great measure, upon the business carried on, the 
building being subject to greater wear and tear, and that probably 
the rule will be found in properties of this class, that where the 
average deduction from the years' rental increases, so the actual 
value in years* purchase on the net rental decreases. 

We observe in cases of compulsory sale that in making a 
valuation it is the practice to add 10 per cent, to the total value 
in years' purchase. 

Houses in and about the neighbourhood of the Metropolis are 
of such a multifarious class, that we should not like to assert 
that the principle of making a certain number of years' pur- 
chase for a certain class of property, strictly applies. In the 
case of newly built property, it may be difficult to apply the 
rule. Bentals are sometimes forced, and, on the other hand, 
they may fail to represent the value, but we believe that in all 
cases where the fair average annual value can be ascertained, 
there is no difficulty in applying the rule of ascertaining the 
value of the whole by taking Jhe number of years' purchase on 
the rental. Good property — the important essential of which is 
position — will always find its fair rental, and if that rental, in 
proportion to size and structure, is apparently high, it will yet 
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be safe to take the average nmnber of years* purchase aix>n such 
rental, so as to give a capital equal to a sound rate of interest. 
Sound interest, in the sense in which we apply it, means a rate 
of interest which an ordinary security produces. High interest 
has always meant low security, and high per centage rentals also 
mean lower value. 

A house and shop in one street may be inferior to a house in 
a neighbouring street, yet its position may render it of far more 
importance, and far higher value. But generally the rental has 
found out this difference in value, and the valuation will come out 
based upon the per centage value of buildings in good position, 
as against buildings less favorably situated. For instance, in 
the case of the house with the superior position, and, conse- 
quently, much more saleable, he would be justified in basing his 
valuation on figures approximating to the value of a sound 
marketable investment, and, consequently, estimate its value at 
such a number of years' purchase as would yield, say, 4 per 
cent, on the investment ; whereas in the case of the house with 
the inferior position, the number of years' purchase on the rental 
would be less, not for the reason that investors expect a higher 
per centage for inferior class properties, but for the reason 
that higher per centage practicaUy means a greater risk. and. 
consequently, an investment less sound. 

We will take the case of a freehold business premises subject 
to a rack rent lease for a term of years. The value of the pro- 
perty in the locality had improved in value, thus rendering the 
rental at which the premises in question had been granted 
comparatively low. In a case of this kind the judgment of the 
auctioneer must be brought to bear upon the fact of the increased 
value of the property in the neighbourhood, and he would be 
justified in basing his opinion of the value upon figures in excess 
of the actual rental. His safest course would be to estimate the 
value of the freehold in possession at, 1st, the actual rental, and 
2nd, the improved estimated annual value, in each case, 
deducting the value of the tenant's interest under the lease. 

There are various kinds of leasehold interests, which it may 
be well to explain. 
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The commonest forms of leasehold interest in lands down to 
within a very recent period was, (1), property held for terms ot 
years, determinable on lives, or (2) property held upon long 
absolute terms of years. Two important considerations governed 
the practice of granting property for terms of years determinable 
on lives, one was the anxiety of landed proprietors to retain their 
freehold interests in their estates for the benefit of posterity, and 
the other was an easy method of raising money by the payment 
by the leaseholders of fines or considerations for the grant of the 
lease, the facilities for raising in large sums being rare in those 
days. Most of the estates and properties held by the cathedral 
churches were also granted out in a similar manner, but those estates 
were chiefly customary properties, and are now rapidly becoming 
extinct, by the enfranchisement or sale to the tenants of the 
reversionary freehold interest by the Ecclesiastical Commis- 
sioners, and so merging the two estates, — the interest of the 
copyholder, and the interest of the reversioners — into a simple 
freehold interest. There are certain fixed rules and tables for 
ascertaining the value of property held on lives. Inwood's Tables 
is a valuable little work on the subject, which has long been 
known to professional men. 

Long absolute terms of years may be said to owe their origin 
partly to the bungling and ponderous formalities formerly needed 
for the transfer of a complete freehold in property, and partly to 
the jealous interest with which landowners regarded their free- 
hold. Long leasehold properties, which are now held upon terms 
created or commencing between the latter half of the 17th, and 
the first half of the 18th century, were generally parts and parcels 
of the manorial estates of larger proprietors, who, in order to 
retain their manorial rights and interests in the property sold, 
usually carried out their design of retaining the fee with their 
manorial rights as lords of the manor, by granting a term of 
years to the purchaser, which became only a personal or chattel 
interest vesting in the executors or administrators of the person 
entitled to the term. This, consequently, took the property out 
of the ordinary rules of descent of a freehold estate. 

Long leasehold properties, the terms in which commence at a 
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more recent date, are mostly properties sold by the mortgagees, 
who were generally only interested to the extent of a term of 
years, created out of the fee to secure their mortgage debt, 
default in the payment whereof having been made, the mort- 
gagee's leasehold interest was sold, leaving the freehold interest in 
the land still in the mortgagor, who, in consequence of the 
mortgagee having acted hastily to him, usually refased to concur 
in the sale. 

Another class of leasehold property are leaseholds for terms 
varying from eighty to ninety-nine years, held upon building 
leases at a ground rent. It will be generally found that property 
held for a less term than ninety-nine years is held on sub-leases, 
— that is, on leases which have not been granted direct from the 
freeholder, but a leasehold interest carved out of the leasehold 
interest in the party holding direct from the freeholder. Many 
houses of the Metropolis are so held, but it is not to be supposed 
from this observation that there are no leaseholds for shorter 
terms, — on the contrary, many leaseholds exist of shorter terms, 
held direct from the freeholder. These short leaseholds are a 
class of property which has risen up within the present century, 
the growth and evidence of the great tide of prosperity- which 
has swept over the country. What the result will be when these 
short leasehold properties begin to fall into the hands of the 
freeholders it is not easy to contemplate. . Short terms are 
certainly not looked upon with any popular favor. Keeping 
one's cake and eating it too, may be said to be the rule upon 
which these terms are created. 

About the middle of the last century a great number of 
houses which had been built upon the site of Soho Fields, 
belonging to the family of the Duke of Portland, fell into decay, 
in consequence of the terms of years granted out upon which 
the houses had been built being too short. The property throve 
well during the first part of the terms, but subsequently the 
leaseholders began to experience great difficulty in dealing with 
their intere8ts,and so, the property, having become unmarketable, 
got to be neglected, and had consequently become ruinous. The 
then Duke obtained an Act of Parliament empowering him and 
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his successors, with a view to remedy the state of things, to 
grant leases for longer terms, or for terms which would make up 
with the previous term, a full term of ninety-nine years. The 
impression which one gathers from the Act is that it was not. so 
much the fact that the building leases had been originally 
granted for short terms, as that, as a natural consequence, when 
the terms were beginning to run out, the owners of the leasehold 
interests were unable to find purchasers for such short remain- 
ders, and so practically the leaseholders had become bankrupt 
because they were in possession of unmarketable estates. We 
should not like to prognosticate any such disaster in connection 
with any of the numerous building estates which latterly have 
been granted out, under some such similar circumstances, but 
undoubtedly in many cases when the period of falling in approaches, 
there will be no alternative but for the freeholders to create new or 
repairing leases at small fines. Neighbourhoods have been 
created and maintained under some very singular circumstances, 
and their success have been due, in more cases than one, more 
especially to individual enterprise, than to marketable conven- 
ience or desirability. 

We generally find that leasehold properties held for long 
absolute terms of years, represent the same number of years' 
purchase as a freehold estate. Though there are many popular 
notions in regard to freehold and long leasehold estates, the only 
practical difference is in the mode of descent in case of the 
intestacy of the owner, — instead of going to the heir-at-law, 
leaseholds go to the next of kin, and are liable to probate and 
administration duty. This is an anomaly in the law which it 
would be difficult to some minds to realize. The time must come 
when to obviate this irregularity a reduced scale of probate duty 
must attach to all absolute ownerships in property, whether 
freehold or leasehold. 

We will put a case in point. A gentleman purchased a farm 
held for an absolute term of five hundred years, at £10,000, 
and having died immediately after the completion, the estate 
became chargeable with probate duty. He settled the estate 
upon parties who took no interest in his personal estate, and 
when the executors proved the will, they were bound to include 
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this estate in the probate, but the increased probate duty was 
payable out of the personal estate, which went in a different 
direction. The other portions of the personal estate were so 
small as to leave only a comparatively small residue, after 
payment of the probate duty on the estate which went to other 
parties. 

Leaseholds for short terms of ninety-nine years are expected 
to give a return equal to a higher per centage on the invested 
capital than other classes, for the reason that they are subject to 
the covenants in the lease under which they are held, and 
property of this nature will not represent an investment of such 
an independent character. But great variations exist also with this 
class of property, according to its position, locality, and business 
advantages. The covenants in the lease are usually of an 
onerous and restrictive nature. The purchaser is not only 
rendered liable to be called on by the ground lessor to put the 
property in repair, but deviations (whether accidental, or as the 
result of ignorance of them) seriously affect the title, and 
sometimes render it difficult for the purchaser to deal marketably 
with the property. 

When house property of the cottage class is advertised to pay 
12 to 15 per cent., does it represent returns equal to this rate of 
interest on the capital invested ? Where the personal attention 
of the purchaser can be devoted to the property, he will probably 
obtain rent equal to a high rate of interest on capital, but this 
must be reckoned, not as the interest on the capital, but also as 
some return for the trouble he is at in management. Leaseholds 
for short terms, or for short residues, are not always desirable 
investments. Many purchasers buy under an impression that the 
rents, as let, represent an extraordinary rate of interest on the 
purchase money asked, and they have forgotten to consider the 
condition the property is in, and have been called upon imme- 
diately upon completion, to put the property in repair under the 
covenants in the lease. 

In cases of short leaseholds, where the property is of an 
extremely desirable character, notwithstanding a heavy rack 
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rental, the leasehold interest will sell at a high premium, but the 
price does not always represent the mere purchase money of the 
leaseholder's interest, he has frequently laid out large sums in 
alterations. And the price has been known to be a merely 
capricious sum placed by the leaseholder upon his interest 
without any consideration as to actual value. 

Lifehold property, or the life interest of a person in lands, 
houses, or invested funds, are not the most marketable, unless 
the interest is supported with a policy of insurance on the life 
a purchase would be looked upon as extremely speculative. If 
interests of this kind come into the market, it will be generally 
found that they are either forced sales by the mortgagees, or 
trustee in bankruptcy of the original holder. Sales of this kind 
are very rarely the result of a voluntary action on the part of 
the person originally claiming the interest. The age and health 
of the tenant for life are, of course, the two important 
considerations. The tables for calculating the value of an 
interest of this kind are compiled from reliable sources, which 
give the annual rate of mortality, and the average endurance of 
human life. The Government tables annexed to the Legacy and 
Succession Duty Acts give the value of a life interest in a 
specified annual sum, and the value is considered to be based 
upon the average endurance of human life, and a return upon 
capital approximating, as nearly as possible, to the price of the 
Government Funds. The value of a life interest may be 
ascertained by reference to these tables, and by a simple process 
of calculation, the sum which these tables give, at the fair 
average price of English securities, — say 4 per cent. — may be 
made the basis of a valuation at such a per centage as a 
speculator in an investment of the kind expects it to return. 
But, after all, the investment is a mere speculation. The tables 
attached to the Succession Duty Act, 16 and 17, Vic, cap. 51, 
are as follows : — Table 1 gives the value of an annuity of £100 
per annum, held on a single life. Table 2 — The value of an 
annuity of dGlOO per annum, held on the joint continuance of 
two lives. Table 3. — The value of an annuity of dElOO per 
annum for any number of years not exceeding ninety-five. The 
tables also give the rule for determining the value of an annuity 
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of dSlOO per annum, held on the longest of two lives ; for 
determining the value of an annuity of j£100 per annum held on 
the joint continuance of three lives ; and for determining the 
value of an annuity of £100 per annum held on the longest of 
three lives. The net annual value of the property so held heing, 
of course equivalent to the annuity. 

A life interest in monies may be calculated according to the 
same rules. 

The value of reversionary property or money is usually ascer- 
tained by deducting from the value of the corpus the value of the 
life interest to which the property is subject, taking due pre- 
caution to ascertain the rate of duty at which the property is 
subject, or in the case of money, whether the duty on the corpus 
has been already paid. 

A reversionary interest was a class of property, the ownership 
in which of the party directly entitled was jealously protected by 
the Court. This arose, probably, from the fact that owners of 
reversionary interests who had been driven to a sale were 
generally spendthrifts, and, consequently, more liable to fall into 
the hands of men who would endeavour to profit by their 
impecuniosity. The owners of reversions got to be so 
protected in all their transactions relating to their reversionary 
interests, as to render their expectant interests practically 
unsaleable, except in the comparatively rare instances where 
they were willing to encounter the publicity, delay, and expense 
of a sale by public auction. 

A vendor of such an interest has been able, with the assistance 
of the Court, to avoid a contract which his harrassed circum- 
stances might have driven him into, on the plea that the price 
was not the estimated value according to the tables used 
by actuaries, but in subsequent decisions a more reasonable 
doctrine was established, viz., the market value (which is 
generally about two-thirds of the estimated value) was alone to be 
regarded, and on a bond fide sale by auction under circumstances 
calculated to ensure a fair sale, its result was considered in 
itself to fix the market value. And on a sale by private contract, 
the circumstances of the bargain having been declined by 
various parties, or of the property having been valued by com- 
petent parties, was material. 
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By Statute 31 Vic, cap. 4, it is provided that no purchase 
made bond fide, and without fraud or unfair dealing of any 
reversionary interest in real or personal estate, shall, in future 
be opened or set aside merely on the ground of undervalue. 
• The general practice on the valuation of property ip to 
ascertain the net annual value as distinguished from the gross. 
For one property may be subject to such charges and burthens 
according to its locality, which may be entirely unknown to 
another. A man may be the owner of ten acres of land, and 
though the land may be of excellent quaUty, its liability to the 
repairs of a sea waU, or to rhine or river work, may reduce its 
material value considerably. 

On the occasion of a purchase of a house, there are many 
enquiries which may be made apart from its convenience, its 
comfort, or its locally advantageous position as a residence, or 
for investment. A property may be subject to an undisclosed 
easement, such as a way of necessity, or a right of drainage may 
exist over or through it. Such an easement may pass or be 
reserved by implication without express words, and the existence 
of it where it is patent, and no enquiry has been made respecting 
it, is no defence to a vendor's suit for specific performance. So, 
too, it may be well to enquire whether there are any undisclosed 
covenants or conditions restrictive of the enjoyment of the property 
in the hands of the purchaser. A mere physical fact may 
amoimt to notice of a charge affecting the property ; for example, 
upon the purchase of lands forming part of a district lying 
beneath the level of the neighbouring sea, the purchaser was held 
to be affected with notice of a private deed, under which the 
owner of the land was liable to contribute to the expense of 
keeping up a sea wall, so the purchaser of a house has been held 
to have notice of an agreement to grant a smoke easement from 
the mere fact of there being fourteen chimney pots on the chimney 
stack, and only twelve flues in the house. 

On the sale of one of two adjoining tenements, an easement 
may exist or be enjoyed with the tenement retained over the 
tenement sold, but unless that easement be specially reserved by, 
or out of, the conveyance to the purchaser, there will be no 
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implied reservation of it. And where a man owns a house and 
piece of land, and sells the house, there is no implied reservation 
of the right to build on the piece of land retained, in such a 
manner as to block the lights of the house. On the other hand, 
if he sold the land and retained the house, there would be no 
implied reservation of the enjoyment of light over the land sold. 
A surveyor will, therefore, do well to enquire into the lights on 
giving over a property of this kind. Any special circumstances 
in connection with the property he should report, in order that 
the rights and interests of his employers may be properly 
protected. 

Sometimes a railway will intersect an estate in such a manner 
as to give rise to the consideration of many questions affecting 
the value or enjoyment of the -property intersected. The agent 
cr surveyor and valuer for the owner of the property will have 
to consider many questions apart from the actual severance 
damage. An overline or underline bridge may be required, — 
paths, level crossings, carriage and bridle roads from one side of the 
rail to the other, into severed portions of the estate, — ^bridges to be 
joined to roads, and properly metalled or gravelled, the ascent to 
the bridges clearly settled, drains under the railway from one 
portion of the estate to another, if woods are cut off from the 
estate, proper stipulations for roadways for carting away timber 
and for draining the wood, cattle creeps, tenants to be compen- 
sated before land fenced off or works commenced, and the 
making of good drains and watercourses which may be inter- 
sected or injured, finding water if the same should be cut off by 
the works, and the supplying of side gates, — all these are 
matters requiring the utmost consideration in connection with 
sales to a railway company, to whose tender mercies many people 
have learnt, ere this, that it will not do to trust. 

A very faint outline is only here given in connection with the 
valuation and surveying of property, but the ground work of 
such information has probably been laid, as will set the mind of 
the reader reflecting upon the legitimate sphere of the auction- 
eer's and surveyor's duties and liabilities. One simple process 
of reasoning is sufficient to set the mind of any person in the 
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direction for ascertaining the value of property. If £100, 
soundly invested, will represent an annual value of, say, £4, 
according to the average value of money, so an annual value of 
£4 must represent the same equivalent capital value, or, in other 
words, must represent a capital value of twenty-five year's 
purchase of the annual value. The number of year's purchase 
of the ascertained annual value being the basis upon which 
valuers usually make their calculations, the soundness of any 
particular number will be estimated or relied upon according to 
the practical experience or the known good judgment or ability 
ot the valuer. More especially in ascertaining the value of 
buildings, must this mode of calculation be tempered with firm 
judgment and consideration of the circumstances, for no class of 
property (except the numerous investments quoted on the stock 
exchange and money markets) is so liable, through some 
ulterior cause unascertained, to depreciate in market value. 

Valuations, perhaps, are chiefly made for the purpose of 
advancing money on mortgage. In a legal point of view, the 
importance and necessity for obtaining valuations is well 
recognised. In Hopkins v. Parkins and others, in the Rolls 
Court, trustees advanced £12,000 on mortgage of estates. The 
solicitor employed by them was a relative. The solicitor for the 
mortgagor got an over- valuation of the estates to the extent of 
£4,000, and concealed the fact that there were prior incum- 
brances. A loss of £6,505 6s. 8d. was sustained by the cestris 
que trust, by reason of the advance by the trustees. The Master 
of the Rolls Chord RomiUyJ held that the trustees were liable, 
and must make good the loss sustained. The solicitor employed 
by them had omitted to obtain a new valuation. 

In connection with the numerous building societies in the 
country, all the advances upon mortgage are sanctioned by the 
committees of each building society, but they are guidedrin their 
judgment in making the advance, by the report of their surveyor 
as to value. 

Growing timber is valued having regard to the facilities for 
removal which the position of the estate may offer. The nearer 



ao2 

the estate to a market or seaport, the hi^er will the value be. 
In Griffiths v. Jones (15, Law Beports Eq., 279) the auctioneer 
omitted to yalue the timber on a portion of the lot. The 
purchaser, haTing bought at the auction, and agreed to take the 
timber at the price named by the auctioneer at the sale, he was 
held to be entitled to hold the property without submitting to a 
further valuation. 

Conditions of sale sometimes require that the purchaser shall 
take at a valuation certain specified effects in connection with 
the property. It is usual for the auctioneer to make an 
inventory and valuation prior to the auction, that they may be 
inspected contemporaneously with the conditi<ms, or the valuation 
is made and produced at the auction. The former course, 
having regard to the remarks of V.C. Malins in Torrence v. 
BoUon, is the more preferable. If the effects to be taken are 
extensive, the usual course is to stipulate that they shall be 
taken by the purchaser at the valuation of two valuers, one to 
be chosen by the vendor, and the other by the purchaser, who 
are to nominate an umpire. If this latter course were not 
followed, it might lead to a ground of objection by the purchaser. 

Goods and chattels may be said to be the subject of private 
valuation, as they are of public auction. In the transfer of a 
business from one individual to another, the goods are taken by 

the purchaser by private valuation, and valuations between 
outgoing and incoming tenants under their leases are 
also frequently made. In this latter case the valuers must 
be guided by the terms of the lease, as the question 
may be one which not only effects the outgoing and incoming 
tenant, but also the landlord. Under this heading may be 
reckoned hotel and inn valuations. A. being the tenant 
of the Bed Lion under a lease for a term of years, of which five 
are unexpired, he is desirous of giving up. He expresses his 
wish to an auctioneer, who, perhaps, advertises the lease and 
goodwill to be sold, the stock to be taken at a valuation. The 
auctioneer ascertaias about the incoming price, and states the 
same for the benefit of intending applicants. An application is 
made, and an agreement is prepared, stipulating that A. shall 
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sell, and B. shall purchase, the lease, goodwill, and stock, at a 
valuation to be made by two parties, Mr. C. as auctioneer and 
valuer on behalf of A., and Mr. D. as auctioneer and valuer on 
behalf otB. The usual clauses for reference are inserted, and upon 
the joint valuation of these two parties, the purchase money is 
ascertained. This has now grown to be a distinctive business 
feature of its own in many districts, and an auctioneer not 
unfrequently becomes more fitted for this branch of his business 
from actual experience than from tuition. 

Where valuations for probate are made, the valuer must be 
guided by the fact that if the effects are directed by the will to 
be sold, the amount realized by the sale must be inserted in the 
residuary account, and not the amount as per valuation. We 
have seen instances where the valuations have been so low as to 
leave the estate to be sworn under a certain scale, and the 
amount realized at the sale has been so much beyond the 
valuation as to require the probate to be re-sworn under a higher 
amount. It is, of course, quite possible for the amount realized 
for the effects on a sale to have been due to an accumulation of 
the testator's estate subsequent to his death. This frequently 
happens in the case of crops in ground. These are strictly 
accumulations, not liable to additional probate or administration 
duty. 

Crops in ground are usually valued at so much per acre as 
they are growing, having regard to the market value and the 
appearance of the crop. A high or low state of cultivation, 
and the season, are causes which will materially influence such 
value. Farmers may say, on looking at a crop, that there is a 
good average thirty-five bushels per acre, or a good average 
thirty tons of mangel per acre, but auctioneers, unless they have 
had great experience, will find some difficulty, in valuations of 
this kind, in coming to satisfactory figures. In many cases of 
this kind there are fixed customary consuming prices. 

In cases of valuation for probate, the authorities at the 
Inland Bevenue Office do not insist upon a valuation by a 
licenced appraiser, of the deceased's effects, if the valuation is, 
in their judgment, fair and reasonable. If they have reason to 
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suppose that it is otherwise they are empowered to call for a 
valuation from a competent authority. If a solicitor, acting 
for executors, in winding up an estate, influence them to 
employ private individuals to value the deceased's effects, not 
only they, but he also, incur the responsibility for so acting, 
and it is just possible that an injustice is done to the auctioneer 
and licensed appraiser. 

With regard to the whole system of valuation, both for 
probate and succession duty, so far as our experience of the 
present method is concerned, we are inclined to the opinion that 
the valuation ought to be made by licenced appraisers appointed 
by the district surveyors of taxes, on the nomination of the 
executors or administrators. These valuations could be made 
at a fixed rate or scale of charges, and paid for by the Grown. Not 
only would the executors be relieved from responsibility, but 
this would be the means of obtaining a thorough assessment of 
duty. 

In valuing pictures and articles of vertu, licenced appraisers 
are (in the case of those whose line of practice does not 
frequently extend to valuations of that kind) entitled to avail 
themselves of the judgment and experience of men accustomed 
to that particular class of goods. 

A licenced appraiser valuing farming stock and the general 
effects of a farmer, will sometimes avail himself of the judgment 
and experience of a person following the same occupation as 
the deceased. 

r 

Under the Agricultural Holdings Act, which came 
hSS« A^t. i^*o operation on the 14th February, 1876, a new 
kind of tenant's interest has arisen. The Act 
provides that where a tenant, after the commencement of the 
Act, executes, on his holding, an improvement, comprising in 
the first class, drainage of land, erection or enlargement of 
buildings, laying down of permanent pasture, making and 
planting of hosier beds, making of water meadows, or works of 
irrigation, making of gardens, &c. : and in the second and third 
classes, manuring the land, he shall be entitled, on the deter- 
mination of his tenancy, to compensation in respect of the 
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improvement. The Act also contains provisions for determining 
the amount of the tenant's compensation, and also provides, in 
the case of a tenant executing an improvement of the first class, 
that the tenant's compensation shall be the sum laid out by the 
tenant on the improvement, with a deduction of a proportionate 
part thereof for each year while the tenancy endures, after the 
year of tenancy in which the outlay is made, and while the 
improvement continues unexhausted. An improvement of 
the first class must be executed with the previous consent, in 
writing, of the landlord. 

In a case of this kind we will suppose a tenant, the terms of 
whose holding do not exclude the operation of the Act, executes, 
with consent, drainage improvements to the extent of £250 in 
the year 1876, and his tenancy expires, say, in 1880. He will 
have to give his landlord one month's notice in writing, previous 
to the expiration of the tenancy, of his intention to make a 
claim for compensation under the Act. Assuming that the 
improvement extended over twenty-five acres of the estate, and 
the value of the land had been considered by the tenant to have 
been raised 7s. 6d. per acre, he might probably agree with his 
landlord upon the amount of the compensation by deducting 
three year's purchase (equal to the period during which the 
tenancy continued after the year of the tenancy in which the 
outlay was made) of the improved annual value, which the 
tenant is supposed to have received the benefit of, from the sum 
laid out by the tenant in such improvement. The net sum left 
will be the amount to which the tenant is entitled. 

If the landlord and tenant do not agree on the amount of the 
compensation, the question is to be settled by reference in the 
manner directed by the Act. The machinery for settling 
questions of compensation for unexhausted improvement is, no 
doubt, somewhat intricate, and would prove costly to parties who 
sought the benefit of it. But it would be difficult to arrive, in 
any other way, at a settlement of the vexed question of 
unexhausted improvements. Both landlord and tenant are 
empowered to exclude the operation of the Act. As far as can 
be seen, the Act will become equally as popular as the Land 
Registry Act, 25 and 26, Vic. cap. 53. * 

* Since the above was written, we find the following in the Spectator of 6th 
May. 1876. — " Not only has the Act fallen dead, proprietors everywhere having 
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Many valuers devote their energies to one special class of 
business. For instance, there are booksellers' valuers, drapers' 
valuers, chemists' valuers, and licensed victuallers' valuers, and 
public -house valuers. 

If a testator make specific- bequests of his furniture and 
effects to different individuals, they should not only be valued as 
a whole, but the specific bequest should also be valued separately, 
in order that the executor may pay the legacy duty on the 
particular property included in such specific bequest. For 
example, a testator may sometimes give his household goods and 
furniture to one, his prints and pictures to another, and his 
books or horses and carriages to a third. These form three 
separate bequests, possibly liable to three different rates of duty, 
according to the relationship of the respective legatees to the 
testator. 

When a testator gives his household goods and furniture, &c., 
to one, and the residue of his estate to another, it is sometimes 
found that he has expressed himself so obscurely in the specific 
bequest of the furniture as to leave it open to doubt whether 
certain articles are included in either the specific bequest or the 
bequest of the residue. Litigation has been frequent upon 
points of this kind, the residuary legatee contending with the 
specific legatee that such an article was not included in, and did 
not pass under the specific bequest, but went with the residue. 
As, for instance, where household goods and furniture, or the 
phraseology usually applied to those articles, are insufficient to 
pass certain articles, though actually in the house, and used and 
enjoyed by the deceased as household goods and furniture ; or 
articles in the outbuildings, and the testator might have intended 
that all should pass under the term of household goods and 
furniture. 



advertised themselves ont of it, bnt the Chancellor of the Duchy of Lancatter has 
contracted the estates ont of it the reduction ad absurdam of that public piece of 
legislature. If the Act is not good for public property, for whose property is it 
good? The Government might argue that any individual proprietor was prejudiced, 
or whimsical, or indifferent to progress, but the Chancellor of the Duchy is a public 
officer, bound to administer the proper^ in his charge in a way most beneficial to 
the interest of the State." 
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When a man's personalty consists of shares or stocks in the 
public funds, they are quoted for the purpose of paying duty at 
the market price of the day, on which a valuation of the effects 
is made for probate, and they are usually again quoted at the 
market price of the day, when the residuary account of the 
personal estate and effects of the deceased is rendered to the 
Inland Bevenue authorities. A considerable fluctuation may 
have taken place between the two events. If these shares or 
stocks are not quoted in the market, the executor will have to 
procure a certificate or estimate from the party most competent to 
judge. If they are mining shares, the executor may get a 
certificate of value from the purser of ihe mine. If they are 
shares in a small limited liability company, not quoted in the 
market, then a certificate from the secretary of the company is 
usually sufl&cient. 

Many practical illustrations might be afforded, but within the 
scope of a work of this kind it would be impossible to set them 
out. What our endeavour has been is to enlighten the pupil 
upon the ordinary points for consideration coming within the 
limits of his business experience, to which he must bring to bear 
the intelligence and aptitude of a business man. 
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Chapter VII. 

On the Aiictianeer's general practice. 

An auctioneer is, in general, not merely an individual who 
submits property for sale by public auction. In the course of 
his business he has various other duties and occupations which 
are specially adapted to his calling. He collects rents, effects 
insurances, levies distresses, negociates loans on mortgage, and 
is frequently the middle man between the borrower and the 
lawyer, he effects sales of businesses, lets properties, and 
engages in a variety of other occupations which it will not be 
amiss to discuss. He is frequently a fire insurance agent, but 
for all practical purposes he generally has, in the book of 
instructions issued to agents by the office he represents, all the 
information needed. 

A life policy is an instrument by which a contract of indem- 
nity is effected between the insurer and the insured. The 
Statute 14, George III., cap. 48, prohibits the making assurances 
on the life of any person, or on anj^ other event wherein the 
person for whose benefit, or on whose life the policy shall be 
made, shall have no interest, and renders void every policy made 
contrary to the Act, it also renders it imperative to insert in the 
policy the names of the persons interested therein. Every man 
has an insurable interest in his own life. To support an 
insurance on the life of another, the interest must be pecuniary, 
as that of a creditor in the life of his debtor, though the debtor 
be an infant. A surety has an insurable interest in the life of 
his principal. Though a woman may have an insurable interest 
in the life of her husband, it seems that a husband has not an 
insurable interest in the life of his wife, nor a father in the life 
of his child. But a party holding property on the life of the 
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other would take his case out of this rule. The agent cannot be 
too careful in taking the particulars of the proposals, and in his 
remarks on the life proposed, as well as in his acceptance of 
referees, for a policy of life insurance is always based on a 
declaration by the assured as to the age and health of the person 
whose life is assured, and this declaration is almost invariably 
embodied on the policy, and thereby made a warranty, so that 
the policy will be avoided by any erroneous statement in the 
declaration. Of course, wilful misrepresentation or suppression 
of a material fact is fatal to the policy. If the person seeking 
to be insured employ an agent in effecting the policy, not only, 
will the principal's knowledge be imputed to the agent, but the 
agent's knowledge will be imputed to the principal, so that the 
concealment by the agent of a material fact, known to him, 
though unknown to his principal, will vitiate the policy. The 
medical and other referees of a person seeking to be assured are 
his agents. The suppression of a material fact will vitiate, 
though the person suppressing it considered it immaterial. It 
follows, therefore, that it is of the highest importance for a 
purchaser or mortgagee of a policy of life insurance, to ascertain 
that no misrepresentation or suppression was used in effecting 
the policy, and also, if the policy be not in the name of the life 
insured, that the insured had an insurable interest at the date 
of the policy. It is, however, extremely difficult to ascertain 
these matters, and on the sale of a policy, the conditions almost 
invariably preclude the purchaser from making any enquiry into 
them. 

When an insurance has been effected by one person on the life 
of another, the latter has no interest in the policy. 

If a creditor insure the life of his debtor, and debit him with 
the premiums, although the debtor may not even be aware 
that the poHcy has been effected, the surplus proceeds of the 
policy, after satisfying the debt, and the amount paid for 
premiums, together with interest^ will belong to the debtor's 
estate, and the result is the same if the insurance be on the life 
of a surety, instead of on the life of the principal (the debtor). 

The money secured by a policy of assurance is a chose in 
action, that is, a thing of which the insured has not the 





210 

possession, but only a right to recover by a suit or action at law, 
and a chose in action is at law regarded as incapable of assign- 
ment, but when an assignment has been made for valuable 
consideration, equity will enforce the assignment. By Statute 
80 and 81, Vic, cap. 144, assignees of life policies are permitted 
to sue in their own name for the recovery of the money, but 
previously to that Statute an assignment of a life policy usually 
contained a power from the assigner to the assignee to sue for 
the money in the former's name. 

In order completely to divest the seller of all power over a 
chose in action, everything equivalent to delivery of moveable 
goods must be done, that is, an assignment and delivery of the 
security, if any, and notice to the debtor (which is, in the case of 
a policy, the insurance company). 

When a life policy or a share in reversion of a sum of money, 
is assigned to a purchaser or mortgagee, notice to the insurance 
company, or the party holding the fund, is requisite, as otherwise 
the debtor might safely pay the money to the person who had, 
without his knowledge, ceased to be his creditor. Unless 
notice of the assignment has been given, the chose in 
action will, in the event of the sellers' bankruptcy, be 
considered as in his order and disposition, and will pass 
to his assignees. But if a simple deposit of the policy 
has been made by way of security, with an intention merely to 
create a lien, without an actual assignment, and without notice, 
the assignees, though they may give a discharge for the money, 
will take the money subject to the lien. 

An assignment of a policy, or other chose in action, is usually 
made by deed, but no particular form of deed is necessary, but 
some conclusive evidence of the contract, and of the 
payment of the consideration is all that is required to make a 
valid sale, a letter or a simple receipt will be as effectual as a 
deed. 

In all transactions with policies and reversionary shares of 
money, the notice of assignment to the party liable to the 
payment is an essential part of the transaction, as the notice, 
and not the assignment, gives priority, so that if A, assign a 
life policy to B., who neglects to give notice of the assignment, 



211 

and A, again makes an assignment of the policy to C, (without 
reference to the assignment to B.) who gives notice, C. is said 
to have a prior interest to B. in the policy. 

It is said that notice in writing of the assignment is not 
actually necessary, but it is always prudent to give it in writing, 
and to retain a duplicate of the notice with the assignment. 

When the notice has been given to the proper person, he 
cannot disregard it without making himself liable to the 
assignee, and if he make, in writing, a false representation to an 
intended assignee, he is personally liable to make good any 
loss the assignee may sustain. 

And with regard to choses in action generally, no person should 
take an assignment without first enquiring of the legal holder of 
the fund whether he has previously received notice of any assign- 
ment, charge or lien upon the fund. The person of whom the 
enquiry should be made is the person to whom the notice should 
be given, but as notice to one of several trustees or executors is 
sufficient, enquiry must be made of each of them. Enquiry 
of the solicitor or agent of all the executors or trustees would be 
sufficient. 

The assignment of a policy will carry bonuses with it, unless 
a contrary intention appear. 

The usual course in the case of a loss of a policy is to file a 
bill in the Court to obtain payment of the money, and on the 
Court being satisfied of the rights of parties, a decree is made 
directing payment of the money, which is a sufficient indemnity 
to the office against subsequent claims. 

GOODWILL OF BUSINESS. 

The goodwill of a business frequently forms a valuable 
property, and auctioneers, in their line of business, are often 
called upon to dispose of it, with a tenant*s interest, with the 
stock-in trade. A goodwill cannot be said to have any material 
or tangible existence ; it is merely the reputation, the influence, 
and connection, arising either out of a trader's name, or the 
situation in which the business is carried on. It comprises, in 
fact, every advantage which has been acquired by carrying on 
the business, whether connected with the premises in which the 
business has been carried on, or with the name of the firm by 
whom it has been conducted. 
0^ 
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Its value may be ascertained according to the extent of the 
business with which it is carried on, and the profits derivable 
therefrom. Tet it cannot be said to have any material value, 
lor its worth may depend solely upon the business energy of the 
person who succeeds to it. 

The goodwill of a business may mean very little unless it has 
attached to it certain restrictions upon the vendor, prohibiting 
him from exercising a similar calling or trade within a reason- 
able distance from the trade or business which is disposed of 
with it. 

A transfer of a business may be e£Eected with the stock-in- 
trade and other effects of the vendor, and with it it may be 
intended to attach the goodwill of such business, but, legally 
speaking, the sale of a trade with the goodwill does not prevent 
the vendor's setting up again in a similar trade, without express 
covenants by the seller, or fraud, by representing it as a contin- 
uation of the old trade, or, by conduct, encouraging others to 
involve themselves in the confidence that he would not trade 
again. On the dissolution of a partnership, each partner has a 
right, in the absence of any stipulation to the contrary, to use 
the name of the old firm, and if there be a stipulation that in 
case of the decease of one partner the surviving partner shall 
take the stock or capital at a valuation, the goodwill must be 
included in such valuation. The proper course, therefore, on 
the sale of stock-in-trade and other effects of a trader, with 
the goodwill of the business attached, is to take a 'deed of assign- 
ment, and for the purchaser's protection, the deed should contain 
stipulations prohibiting the seller from carrying on a similar 
business within certain limits. The restriction within limits is 
an important one, as the law holds that stipulations restricting 
trade, are restraints upon trading, and that voluntary 
restraints on trading by agreement between parties, if 
they amount to a general restraint on trading by other 
parties, are void. But particular restraints of trading, 
if made upon a good and valuable consideration, {i.e., the 
purchase money of the business disposed of) and so as 
the restraint be reasonable are valid. In a recent case, 
wheie the goodwill of a partnership business was ordered 
*o be sold by the Court, a notice was directed to be 
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inserted in the advertisements and particulars of sale that the 
sale could not prevent any person theretofore in the business 
from carrying on the like business in the same town, an intima- 
tion which, no doubt, the circumstances of the case and the law 
required, but which would, no doubt, materially aflfect the sale. 

The question as to what is reasonable restraint has given rise 
to much litigation. The test to be applied is whether the restric- 
tion imposed is such only as to aflford a fair protection to the 
interests of the party in whose favor it is given, and not so large 
as to mterfere with the interests of the public. A restraint 
which is larger than the necessary protection of the party can 
be of no benefit to either, it can only be oppressive, and if 
oppressive, it is, in the eye of the law, unreasonable. There- 
fore the law holds that whatever is injurious to the interests of 
the public is void on the grounds of public policy. The question 
of a contract in restraint of trade being reasonable or not is a 
question of law to be determined by the judge, and not a matter 
of fact to be left to a jury. 

It is, therefore, usual, on the sale of his business by a trader, 
for a purchaser to restrain him not only from carrying on 
business within a certain tinier reckoning from the date of sale, 
but also to restrict the vendor from carrying on the same 
business within a reasonable limit from the trade or business he 
is disposing of. In a case raised upon the point, (the agreement 
limiting the vendor from carrying on the business he was 
disposing of extended over no longer a period than two years) it 
was held to be void on the express ground that it was unlimited 
in point of space. A milk walk is a business depending, in 
great measure, for success, upon the conduct of the servant 
carrying out the milk, and it is frequently the practice to make 
the milk carrier, on engaging him, enter into an agreement 
prohibiting him from carrying on the same business within a 
reasonable limit of his walk, as it may be naturally supposed 
that a civil man may command, to a great extent,.the customers 
he serves. In a case before Sir J. Romilly, M.R., a servant 
carrying out milk had, on his being engaged signed an agreement 
not to carry on the same business, &e-, within the same district, 
for two years after ceasing to be employed or leaving the 
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service of his master, his successors, or assigns. It was 
decided that the defendant, being a servant at wages, with trade 
allowances, was quite a suflBcient consideration to support the 
agreement, and that it would be a virtual breach of it if 
he assisted any other milkman (in the same district, it is 
assumed). 

Numerous cases as to restriction in point of space or 
reasonable limit within which a business shall not be carried on 
by the vendor have been decided, and from the legal treatises 
bearing on the subject, these observations are compiled. From 
them are gathered the following cases in which the restrictions 
were held to be reasonable. 
An apothecary, twenty miles. 
An attorney, fifteen miles. 

,, Great Britain, during twenty years (the con- 

sideration of the question of space would, of course, be 
based upon the circumstances and the nature of the 
business). • 

A baker restricted from carrying on business in a parish, — 
presumably the parish in which the business he sold was 
carried on. 
A brandy merchant, London and Westminster, or five miles 

thereof. 
A butcher, five miles. 

A carrier, the road between Swaftham and London. 

A chemist, Taunton, or three miles thereof. 

Coach proprietors, the road between Eeading and London, 

the road between London and Croydon during certain 

hours. 
A dentist, London. 
A dyer, fifty miles. 
A ginger beer maker, one mile. 
A linen draper, half-a-mile of the purchaser's present, or any 

future house. 
A milkman, five miles for twenty-four months. 
A perfumer, London and Westminster. 
A provision broker, London. 
A publican, half-a-mile. 
A publisher's canvasser, one-hundred- and-fifty miles pf the 

London General Post Office. 
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A solicitor, a parish, or within twenty-one miles of it. 

A surgeon, two-and-a-half miles. 

A wine and spirit merchant, three Welsh counties. 

In the following instances the restrictions were held to be 
unreasonable : — 

Ad entist, one hundred miles of York. 

A perfumer, six hundred miles of London or Westminster. 

Nice questions upon how the distance should be measured, 
have also been raised, but these are technical matters with 
which we need not deal. 

DISTRESS. 

This is undoubtedly a very unpleasant branch of many 
auctioneers' businesses. It is suddenly, and without warning, 
resorting to the extreme penalty of the law, and men who 
practice this branch of auctioneer's business, expose themselves 
to the risk of unpopularity. But an auctioneer, in coilsulting 
his own interests, takes the risk of exposure and injury to 
reputation which he runs in business of this kind, in order to 
comply with the wishes and instructions of his principal, who is 
usually the solicitor of the real party concerned in recovery of 
rent in respect of which the goods are distrained. 

* Distress is a remedy for the recovery of rent derived from 
the ancient feudal law, whereby the landlord is able to seize the 
goods of his tenant to compel payment, or, failing payment, may 
sell tlie distress, and out of the produce satisfy the demand. 

Originally the goods distrained could not be sold, but remained 
as a pledge in the hands of the landlord, but the practice gave 
rise to great oppression, and for the protection of the tenant, 
various enactments were passed. Subsequently the power and 
independence of the tenants having increased and grown out of 
these enactments, the tide of legislative enactments turned in 
favor of the landlord, and the effect of all the more modem 
enactments has been to benefit and protect the landlord. Gene- 
rally a distress can be taken for any kind of rent. 

If a landlord grant a lease, and the term run out, and the 
tenant continue his holding without any new arrangement, he is 

* See Woodfellt Archibald^ Smithy Claydorit Coote^ (fro., on the law of laadlori^ 
and tenant. 
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said to be holding over on sufferance, and a distress cannot 
lawfully be made, but the remedy must be by an action for use 
and occupation. But the payment of any rent for such subse- 
quent holding would take a case out of this rule. 

In law the rent is supposed to issue out of the tenement or 
land let, so that on a letting of furnished apartments the entire 
rent of both the apartment and the furniture can be distrained 
for. 

By an old Statute, if a tenant give notice of his intention to 
quit, and does not give up possession at the time ^mentioned, he 
is liable to double rent for the time he shall continue in posses- 
sion. Double rent may be distrained for. 

The landlord has power to distrain so long as there are six 
years in arrear. Taking security for rent as a bond, bill, or 
note, will not take away the right to distrain, but a distinction 
seems to rest upon a bill giyen by the tenant to the agent, and 
discounted for the tenant by the agent, out of which the landlord 
is paid, neither would an agreement to take interest on the 
arrears of rent destroy the remedy. 

If the rent has been tendered to the landlord, a distress cannot 
lawfully be made. The power of distress is created by an actual 
letting at fixed rent. If the landlord, on a demise, engage to 
complete certain erections, he would affect his remedy if his 
engagement were not carried out. Formerly, executors and 
administrators could not distrain, but they have now the same 
remedy as the landlord. The bankruptcy of the tenant does 
not affect the landlord's power to distrain. But if the landlord 
neglect to distrain in case of bankruptcy^ and the goods are 
moved, he has no lien. The agent of the assignee in bank- 
ruptcy may be held personally liable on his undertaking for 
payment of the rent. A private agent or receiver cannot 
generally distrain without express authority for that purpose. 
An authority to tenants to pay rent to a third person, whose 
receipt was to be a discharge, does not entitle that person to 
distrain, although he receives the rent for his own benefit. 

As a general rule, all cattle, goods, and chattels (with certain 
exceptions) which are found upon the demised premises, may be 
distrained for rent, whether they be the effects of the tenant or 
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a stranger. A recent Statute has made a qualification in 
respect of the goods of lodgers, which we shall hereafter more 
particularly refer to. The property must be upon the premises, 
except in the case of a fraudulent removal. The property must 
not be in such a situation that the attempt to distrain it would 
probably lead to a breach of the peace. Attempting to distrain 
a horse being ridden would be within this rule, but not a horse 
being led. Wearing apparel in actual use cannot be distrained, 
but wearing apparel not in use can. The same rule applies to 
whatever is in actual use in the hands of a person at the time. 
Illegal acts committed by the bailiff executing the warrant to 
distrain are not chargeable against the landlord, unless it can 
be proved he authorized such acts. A landlord is responsible 
for irregularity in dealing with a distress, as for selling it 
without due notice, or without a proper appraisement, or the like. 

Where the distress is not illegal, an auctioneer to whom the 
goods are delivered for dale is not liable in trover (that is, an 
action by tenant by recovering the goods) though he refuse to 
deliver them up to the tenant on demand, nor is he liable for 
any irregularity of which he had no notice or knowledge. 

Things which would be construed as fixtures attached to the 
freehold, such as furnaces, millstones, chimney pieces, and the 
like, cannot be distrained. Kitchen ranges, stoves, coppers, 
grates, and other fixtures of the like nature, put up by the 
tenant for the more convenient or profitable use of the demised 
premises, and which he is entitled to sever and remove during 
the term, unless, by agreement, he is specially prohibited from 
removing, are not distrainable for rent, although they may be 
seized and sold by the sheriff under an execution against the 
gq^ds of the tenant. Machinery fixed to the freehold, not for 
the improvement or profitable use of the land, but only for the 
purpose of being more conveniently used as machinery, may be 
distrained for rent. A smith's anvil, on which he works, is not dis- 
trainable, for it is accountedpart of the forge. If a landlord, under 
a distress for rent, sever fixtures from the freehold, and dispose of 
them, he is liable in trover. By 2, Will, and Mary, cap, 1, sec. 5, 
any person having rent in arrear, due upon any demise, lease, or 
contract, may seize and secure any sheaves or cocks of corn, or 
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corn loose or in the straw, or bay lying or being in any bam or 
granary, or upon any hovel, stack, or rick, or otherwise, upon 
any part of the land or ground charged with such rent, and lock 
up or detain the same in the place where the same shall be 
found, for or in the nature of a distress, until the same shall be 
replevied or sold, but the same must not be removed from such 
place to the damage of the owner, and it seems that the 
landlord must sell at the expiration of five days, if not replevied. 

By 11, Geo. II., cap. 19, the landlord may take and seize, as 
a distress for arrears of rent, all sorts of com and grass, hops, 
roots, fruit, pulse, or other product whatsoever, growing upon 
any part of the estate demised, as a distress for arrears of rent, 
and the same may cut, gather, make, cure, carry, or lay up, 
7vhen ripe, in the bams or other proper place on the premises, 
and if there should be no bam or proper place on the premises, 
then in any other bam or proper place which he shall hire or 
otherwise procure for that purpose, and as near as may be to 
the premises, then, and in convenient time, appraise, seU, 
or otherwise dispose of the same towards satisfaction of the 
rent, and of the charges of such distress, appraisement, and 
sale, the appraisement thereof to be taken when cut, gathered, 
cured, and made, and not before, provided that notice of the 
place where such distress shall be lodged shall, within one week 
after the lodging or depositing thereof in such place be given to 
the tenant, or left at the last place of his abode, and if the 
tenant shall pay or tender the arrears of rent and costs of 
distress before the com, &c., be cut, the distress shall cease, 
and the com, &c., be delivered up. 

By the 56, Geo. III., cap. 50, entitled *' An Act to regulate the 
sale of farming stock taken in execution," landlords are not to 
distrain for rent ** on any com, hay, straw, or other produce '' 
which have been seized in execution,and sold by the sheriff or other 
officer, according to the provisions of that Act, under the 
contract of the tenant not to take straw, &c., off the premises, 
and which, at the time of the sale, have been severed, ** nor any 
turnips, whether drawn or growing," if sold according to the 
provisions of the Act. Cattle feeding on crops sold under the 
provisions of this Act cannot be distrained. 
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By 14 and 15, Vic, cap. 25, growing crops seized and sold 
under an execution are liable for accruing or subsequent rent. 

As to what may be distrained, the Statute 51, Henry III., 
Statute 4, says no man "shall be distrained for his beasts that 
gain his land, nor by his sheep, if there is another sufiScient 
distress to be found." 

Cart colts or young steers, not broken in or used for harness 
or the plough, are not privileged from distress as beasts which 
gain the land. 

Beasts of the plough may be distrained if the only other 
subject of distress is growing crops. 

If a landlord distrain, among other things, his tenant's cattle 
and beasts of the plough for rent in arrear, and it appear after 
the sale that there would have been suflBcient to satisfy the arrears 
and expenses without taking or selling such cattle, such distress 
is not thereby proved to be an illegal distress, contrary to the 
above Statute, if there were reasonable grounds for supposing 
(as from the appointment of proper and competent persons at 
the time of the taking) that without the taking of the beasts tf 
the plough there would not have been a sufficient distress. And 
where beasts of the plough are lawfully taken on a distress, 
the sale of them need not be postponed to that of the goods. 

The sheep of an undertenant are privileged from distress for 
rent, if there are other goods on the premises sufficient to satisfy 
the rent, whether belonging to such undertenant or any other 
person. 

Taking the cattle of others to feed or graze is called agist- 
ment. In ancient times an Agistor was an officer of the king's 
forest, who had the care of cattle agisted, and collected the 
money for the same. Cattle which are upon the land by way of 
agisting may be distrained for rent, as where a stranger put 
in his beasts to graze for a night. Cattle driven to market or 
fair, put in to pasture on the way, are privileged from distress. 

If the landlord come to distrain, and the tenant, seeing him, 
drive cattle off the land, the landlord may follow the beasts and 
distrain them out of the premises, if he had once a view of the 
cattle on his land : but if the beasts go off the land of themselves 
before he observe them, he cannot distrain them afterwards 
though if the distrainer once enter the premises to distrain the 
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cattle, it seems that they cannot afterwards be driven oflf to 
prevent a distress. Where beasts escape and come upon the 
land by the negligence or default of their owner, and are 
trespassers there, they may be distrained immediately by the 
landlord for rent in arrear, but where they come upon the land 
by the insufficiency of fences, which the tenant or his landlord 
ought to repair, the lessor cannot distrain such beasts till they 
have been lying down and rising up on the premises for a day 
and a night without pursuit made by the owner of them, and 
after actual notice has been given to the owner that they are 
there, and he has neglected to remove them. 

Where cattle, passing along a public highway, stray into an 
adjoining field through defect of fences, the owner of the cattle 
is bound to remove them within a reasonable time, until 
the expiration of which they cannot lawfully be distrained for 
damage feasant. 

Distress damage feasant is when cattle or other things, 
animate or inanimate, are wrongfully upon a man's land or in 
nis house, incumbering it, or otherwise doing damage there. He 
may summarily seize them without legal process, and impound 
them and keep them impounded as a pledge for the redress of 
the injury he has sustained. Or instead of so distraining, he 
may maintain an action of trespass. 

If cattle are wrongfully grazing in another man's land, into 
which they have got through the bad condition of the fences, he 
would not be justified in driving them into the highway, and 
leaving them there to their injury. The least to be expected of 
him is that he should drive them back into the place . in which 
they were before they quitted it, through his neglect. To 
support a justification for distress, damage feasant, if it appear 
that the party distraining had not actually got into the place 
before the cattle got out of it, the justification cannot be 
supported. 

On the letting of a dairy of cows, the separate herbage of 
certain specified closes allotted by the owner to the tenant, upon 
which the cows were to be fed, and upon which the landlord 
covenanted no other cattle should be fed, would pass to the 
tenant. He would be justified in distraining other cattle of the 
landlord's doing damage there. 
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If a person distraining for damage feasant, allows the cattle 
to escape, be must look for some other remedy. 

The treatment of animals in the pound is provided for by 12 
and 13, Vic, cap. 92, sees. 5 and 6, which enacts that 
everyone who impounds an animal in any pound or receptacle 
of a like nature, shall provide it with a suflBcient quantity of fit 
and wholesome food and water, under a penalty of twenty 
shillings. As it was doubtful whether this Act gave any remedy 
to the person impounding, for the recovery of the value of the 
food and water supplied, and certainly gave no power to sell the 
animal, although full provisions for these purposes had been 
given by a previous Statute repealed, it was, by a subsequent 
Statute, 17 and 18, Vic, cap. 60, sec 1, provided that all 
persons who had impounded animals since 12 and 18, Vic, cap. 
92, or should thereafter impound them, might recover from their 
owners not exceeding double the value of the food and water so 
supplied, and might sell them publicly in the market at the 
expiration of seven clear days from the time of the impounding, 
and of the having given three days public printed notice thereof, 
and after the discharging the value of such food and water, 
sale expenses, &c., hand over the surplus, if any, to the owner. 

, The Statute 6 and 7, Vic, cap. 30, imposes penalties for any 
one attempting to release cattle impounded, or damaging any 
pound, &c. Where cattle distrained, damage feasant, were in a 
private pound, (or outhouse) and the distrainer's wife admitted 
they were to be forwarded to a public pound, a tender of amends 
was not too late. 

The form of remedy in damage feasant is at the election of 
the party injured. He should distrain rather than bring an 
action, where the amount of damage done is inconsiderable, 
and should impound the distress as soon as possible so as to 
exclude a tender of amends. If the thing doing damage be not 
worth the amount of damage done, he should not resort to the 
remedy by distress, but should bring an action in the County 
Court, according to the amount of the damage done. 

Birds and dogs may be distrained. Things left with a person 
in.the way of trade are exempt, being privileged for the sake of 
trade and commerce. But horses and carriageis standing at 
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liyery may be distrained. Cattle and goods of guests at an inn 
are exempt. Things in actual use cannot be distrained for rent, 
or even for damage feasant, because of the damage to the public 
peace. Goods in the custody of the law are not distrainable for 
rent, for it would be repugnant that it should be lawful to take 
goods out of the custody of the law. In the case of Williams v. 
Holmes, it was decided that goods deposited in an open yard 
belonging to premises in occupation of an auctioneer, for the 
purpose of being sold by public auction, are privileged from 
distress. 

As to the goods of lodgers, by Statute 34 and 35, Yic, cap. 
79, entitled, " An Act to protect the goods of lodgers against 
distresses for rent due to the superior landlord," it is provided, 
(1.) That if any superior landlord shall levy, or authorize to be 
levied, a distress on any furniture, goods, or chattels of any 
lodger for arrears of rent due to such superior landlord by his 
immediate tenant, such lodger may serve on such superior land- 
lord, or the bailiff, or other person employed by him to levy 
such distress, a declaration in writing made by such lodger, 
setting forth that such immediate tenant has no right of property 
or beneficial interest in the furniture, goods, or chattels, so 
distrained, or threatened to be distrained upon, and that such 
furniture, goods, or chattels are the property, or in the 
lawful possession of such lodger, and also setting forth whether 
any and what rent is due, and from what period, from such 
lodger to his immediate landlord, and such lodger may pay to 
the superior landlord, or to the bailiff or other person employed 
by him as aforesaid, the rent, if any, so due as last aforesaid, or 
BO much thereof as shall be sufficient to discharge the claim of 
such superior landlord. And to such declaration shall be 
annexed a correct inventory subscribed by the lodger, of the 
furniture, goods, and chattels referred to in the declaration, and 
if any lodger shall make or subscribe such declaration and 
inventory, knowing the same, or either of them, to be untrue in 
any material paiticular, he shall be deemed guilty of misde- 
meanour. (2.) If any superior landlord, or any bailiff or other 
person employed by him, shall, after being served with the 
before mentioned declaration and inventory, and after the lodger 
shall have paid or tendered to such superior landlord, bailiff, or 
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other person, the rent, if any, which, by the last preceeding 
section, the tenant is authorized to pay, shall levy or proceed 
with a distress on the furniture, goods, or chattels of the lodger, 
such superior landlord, bailiff, or other person shall be deemed 
guilty of an illegal distress, and a lodger may apply to a justice 
of the peace for an order for the restoration of such goods, and 
such application shall be heard before a stipendary magistrate, 
or before two justices in places where there is no stipendary 
magistrate, and such magistrate or justice shall enquire into the 
truth of such declaration and inventory, and shall make such 
order for the recovery of the goods or otherwise, as to him or 
them may seem just, and the superior landlord shall also be 
liable to an action at law at the suit of the lodger, in which 
action the truth of the declaration and inventory may likewise 
be enquired into. This Act was passed 16th August, 1871. 

A distress must be made between sunrise and sunset. A 
distress cannot be made on the same day on which the rent 
becomes due, for it is not in arrear until the next day. As a 
general rule the distress must be made on the land from which 
the rent issues, and not elsewhere. A distress may be made 
either by the landlord himself, or, as is now the usual practice, 
by his authorized agent or bailiff. A person under twenty-one 
cannot be a bailiff. Care should be taken to select a proper 
bailiff, as the landlord is personally responsible for all irregular 
acts committed by his bailiff in making distress. Where the 
bailiff distrains, he should have a proper warrant or authority, 
in writing, from his employer, which is commonly called a 
warrant of distress, or authority to distrain. A man may 
distrain without any express previous authority, and if he after- 
wards obtain the assent of the person in whose right the distress 
was made, such assent will be equivalent to a previous command, 
and will have relation to the time of the distress taken. 

The outer door of the tenant's house cannot lawfully be broken 
open in order to make a distress, but if the outer door be open, 
the petson distraining may justify breaking open an inner door 
or lock, to find any goods which are distrainable. A landlord is 
not justified in breaking open the outer door of a stable, though 
not within the curtilage, to levy an ordinary distress for rent 
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nor in forcibly opening a padlock in a bam door. Nor can he 
legally break open gates or break down enclosures for the same 
purpose, but in order to distrain he may climb over a fence, and 
so gain access to the house by an open door. He may also open 
the outer door by the usual means adopted by the person having 
access to the building, and, therefore, he may open it by turning 
the key, lifting the latch, or drawing back th^ bolt, but he may 
not put his hand through a hole in the door, or through a 
broken pane of glass and remove a bar, window latch, or other 
fastening, those not being the usual or accustomed modes of 
obtaining admission to the premises, though a person may make 
an entry through an open window ; but he may not break open 
a window or unfasten a hasp. 

In making the distress, the person distraining (accompanied 
by a man to be left in possession) should go into the house, or 
upon any pait of the premises out of which the rent issues, and 
there select and seize articles not privileged from distress, of 
sufficient value to raise, on a broker's sale, the amount for which 
the distress is made, and the expenses of distress, or, if neces- 
sary, to seize the whole by taking hold of some piece of furniture 
or other article, and saying, " I distrain this in the name of all 
the goods on the premises.*' No particular words are necessary 
to make a distress. In making the seizure, care must be taken 
not to distrain on anything absolutely privileged from distress 
for rent, for example, tenant's fixtures, goods delivered to the 
tenant, or any lodger in the way of trade, things in actual use, 
goods in the custody of the law. 

As soon as possible after the goods have been distrained, they 
should be impounded, especially where there is any dispute as to 
amount due. When the goods are impounded they are in the 
custody of the law, and a tender of rent is too late to make the 
subsequent proceedings illegal. 

After a seizure has been made, an inventory must be made of 
as many goods as are judged sufficient to cover the rent 
distrained for, and the charges of distress. Although an 
inventory need not be as exact and minute as a specification, yet 
it must mention the goods taken in such a manner that the 
tenant and others may know what is intended to be distrained. 
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After the inventory is taken, it is necessary to give a notice in 
writing to the tenant, of the fact of the distress having been 
made, and the time when the rent and charges must be paid, or 
the goods replevied. This is usually done by writing such a 
notice at the bottom of the inventory. A true copy of the 
inventory and notice must then be served personally upon the 
tenant or owner of the goods, or left at the house, or if there be 
no house on the premises, upon the most notorious place. 
There should be a witness present to prove the regularity of the 
proceedings. The goods should be removed, and the tenant 
acquainted with the place of removal. It is common, however, 
for the tenant, for his own convenience, to request the landlord 
to permit them to remain on the premises, and if he consents to 
allow him to retain possession beyond the five days, the consent 
should be written. 

The landlord cannot sell the goods distrained until after the 
expiration of the five days allowed by the Statute for the tenant 
to replevy, and those days must be calculated exclusively of the 
day of taking possession and notice, and also exclusive of the 
day of sale. No action would lie for selling too soon, unless 
actual damage be shown. The landlord should remove the 
goods from the tenant's premises at the end of the five days 
allowed the tenant to replevy, or within a reasonable time after- 
wards, otherwise he may be deemed a trespasser. But the 
tenant usually gives his consent to the goods remaining, as it is 
to his advantage that they be not sold, or, at all events, not 
sacrificed by hurrying a sale. 

Before a distress can be sold, it must be appraised 
by two appraisers, who must be reasonably ^d sale!"**"* 
competent, but need not be professional appraisers. 
It must not be appraised by the party making the distress, as it 
is illegal to swear the person who distrains as one of the 
appraisers, for he is interested in the business, and the Statute 
says that he, with the sheriff, &c., shall cause the goods to be 
appraised by two appraisers. Statute 35 and 36, Vic, cap. 92, sec. 
13,abolishes the necessity for the appraisers to swear to the valu- 
ation before the constable of the parish. A landlord who was a 
broker, having distrained goods for rent, was sworn one of the 
P 



226 

appraisers, and, together with another broker, valued them to 
the plaintiff, who became the purchaser according to such valu- 
ation, it was held that the sale was irregular. So the landlord 
cannot sell the goods to himself. It has been held that if the 
tenant, to save expense, requests that appraisers may not be 
called in, and, in consequence, the broker who made the seizure 
values the goods, the tenant cannot, in an action, complain of 
that which was done as an irregularity. Formerly the appraiser 
of a distress was ^ to be sworn before a constable of the parish 
where it was taken, and if he could not be found when wanted, 
the constable of the adjoining parish could not interfere. The 
constable was to attend with the appraisers at the time of the 
appraisement, and swear them before they made it ; this formality 
has now been abohshed by Statute 85 and 86, Vic, cap. 92, 
sec. 16. 

Stamp duty is payable upon the appraisement according to 
the amount of the appraisement and valuation. 

"Where goods are distrained, and at the end of the five days 
appraised but not sold, the act of appraisement does not take 
away the tenant's right to replevy. Until they are sold the 
property in them remains vested in the tenant or other owner. 

If the distress is for less than £20, the person selling the 
goods by auction need not have an auctioneer's licence. The 
landlord cannot sell the goods himself, or take them at the 
appraised price. It is not unusual for the appraisers to buy 
them at their own valuation, a receipt at the bottom of the 
inventory, witnessed by the person who swore them, is usually 
considered sufiSicient discharge, but if the distress be of consider- 
able value, it is more advisable to have a proper bargain and 
sale between the landlord and the buyer. 

If a tenant is under a covenant not to carry hay and straw 
off the premises, the landlord is not entitled to sell hay and 
straw that he has taken in distress, subject to a condition that 
the buyer shall consume it on the premises. 

Statute 67, Geo. III.,cap. 98, sec. 1, regulates the expenses under 
distresses under £20, according to the schedule thereto annexed. 
Sec. 2. gives a remedy for extortionate charges in such distresses. 

The schedule referred to by the Act is : — 
Levying distress 8s. 
Man in possession, per day, 2s. 6d. 
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Appraisement, whether hy one broker or more, 6d. in the 

£ on the vahie of the goods. 
The stamp. 

All expenses of advertisements, if any such, 10s. 
Catalogues, sale and commission, and delivery of'goods, Is. 
in the £ on the net produce of sale. 
The Statute does not apply to a case of a distress taken for 
more than j£20, though made upon goods which are appraised at 
and sold for less than £20. 

Sec. 6 of the same Act provides that a copy of the broker's 
charges shall be delivered to the party distrained on. 

The rules of the above Act are by 7 and 8, Geo. IV., cap. 17, 
made to apply to distresses for rates, &c. 

The forms of proceedings on distresses are : — 

1. — Authority or warrant from landlord to bailiff to distrain. 
2. — Inventory of the goods distrained. 
8. — Notice of distress given by the bailiff to the tenant 
after he has distrained, generally written under form 
No. 2. 
4. — Form of request of a tenant to his landlord to withdraw 
a distress for rent, with liberty to make a second 
distress. 
5. — Consent of a tenant to the landlord or his bailiff con- 
tinuing in possession under a distress for more than 
five days. 
6. — Appraiser's oath, and memorandum thereof. 
7. — The appraisement, 
8. — Notice to sheriff under 8, Ann, cap. 14, Sec. 1, of rent 

due to landlord of execution debtor. 
9. — Notice from sheriff to execution creditor of rent being 
due from the defendant, and requiring payment thereof 
by such creditor, pursuant to 8, Ann, cap. 14, sec. 1. 
10. — Notice to bailiff of a County Court judgment, pursuant 
to 19 and 20, Vic, cap. 108, sec. 75. 
All the above forms are usually sold by the principal law 
stationers. 

On the Eelation of Landlord and Tenant. 

The law, in a certain sense, makes the tenant the lawful 
custodian of the property which he rents, and in the use of it he 
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is subject to certain restrictions and usages which he cannot 
avert. With regard to lands, a tenant is bound to farm and 
manage according to approved rules of good husbandry, and if 
he fail to do so he renders himself Uable to the chance of his 
landlord bringing an action to recover damages by reason of 
such mismanagement. And with regard to injuries to buildings 
by tenants, the Statute 24 and 25, Vic, cap. 97, Sec. 13, pro- 
vides that whosoever, being possessed of any dwelling house or 
other building, or part of any dwelling house or other building, 
held for any term of years or other less term, or at will, or held 
over after the termination of any tenancy, shall unlawfully and 
maliciously pull down and demolish, or begin to pull down or 
demolish, the same or any part thereof, or shall unlawfully and 
maliciously pull down and sever from the freehold any fixture 
being fixed on or to such dwelling house or building, or part 
of such dwelling house or building, shall be guilty of a misde- 
meanour. 

A special relationship may be created by the tenant by reason 
of his covenants in his lease. Usually tenancies are created for 
some particular term, or from year to year, or weekly. A 
tenancy at will may be created, as, for instance, in Thomas v. 
Chamberlain^ where a party was let into possession of land 
under an agreement of purchase, he paying interest at the rate 
of £5 per cent, per annum on the purchase money until comple- 
tion of the purchase, which was to be in three months, and the 
purchase not being completed, he continued in possession on the 
same terms. It was held that this was only a tenancy at will, 
which might be determined without notice to quit. 

A tenancy may generally be determined by half-a-year's 
notice, expiring at the end of the first or any subsequent year of 
the term. But the parties may expressly stipulate for a longer 
or a shorter notice to quit than that usually required by law, or 
for a notice expiring at some other period of the tenancy than 
at the end of the first or some other year, for example, at the 
end of any quarter, or at some particular quarter, or at any 
time of the year upon the expiration of a certain specified pre- 
vious notice. But as the power of determining the tenancy at 
any time of the year is generally attended with inconvenience to 
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one or both parties, the language conferring such power must be 
clear and explicit. Therefore, on a letting from year to year, *' to 
quit at a quarter's notice,** such notice must expire at the end of 
some other year of the tenancy, and not at any other part of the 
year, such stipulation merely substituting a three months* notice 
for a six months* notice. " Six months* notice ** has been held 
to be " six lunar months.'* Where a tenant is " always to be 
subject to quit at three months* notice,'* he will be deemed a 
quarterly tenant, and the notice to quit must expire with some 
quarter, and not at any other part of the year. Where premises 
are let at so much per quarter, (not saying for what period) that 
creates a quarterly tenancy, and not a yearly tenancy, at a rent 
payable quarterly. So where premises are let not for any 
definite period, but the tenant to give up possession at any time 
on one month's notice, that creates a tenancy from month to 
month. But where premises are let for an indefinite period, at 
a yearly rent, payable weekly, with power to determine the 
tenancy at three months* notice from any quarter day, that 
creates a yearly tenancy, determinable at the end of any quarter. 

By Statute 38 and 89, Vic, cap. 92, sec. 51, it is provided 
that where ** a half-year*s notice, expiring with a year of 
tenancy is, by law, necessary and sufficient for determination of 
a tenancy from year to year, a year*s notice so expiring shall, 
by virtue of this Act, be necessary and sufficient for the same, 
but nothing in this section shall extend to a case where the 
tenant is adjudged bankrupt, or has filed a petition for compo- 
sition or arrangement with his creditors.** So that in a lease 
of lands, of two acres and upwards, for agricultural purposes, 
this Act would appear to apply, unless a contrary intention be 
shown to exist between the parties. 

Upon the expiration of a notice to quit duly given by either 
party, the tenancy ceases, and, unless a fresh tenancy be after- 
wards created, the landlord cannot distrain for subsequent rent, 
notwithstanding the tenant continues in possession for a year or 
more after the expiration of the notice. The remedy in such 
case is by action for use and occupation, or for double value or 
double rent. 

The importance of the necessity for a tenant to be in a position 
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to deliver up possession at the expii-ation of a legal notice is 
illustrated in the Case of Hoiderson v. Squh-e, (Q B. Hilary 
term, 87, Vic.) where a tenant, under a parol agreement, with- 
out aiiy stipulation that he should deliver up possession of the 
premises at the end of the term, had underlet a part of the 
premises, and at the determination of both tenancies, the under- 
tenant held over against the will of the landlord. It was held 
that the landlord could recover against the tenant, as damages, 
the value of the whole premises for the time he is kept out of 
possession, and the costs of ejecting the under tenant. Lord 
Justice Cockburn said : — " I am prepared to abide by the law as 
laid down by Lord Kenyon in Harding v. Cretlwm, that when a 
lease is expired, the tenant's responsibility is not at an end, for 
if the premises are in possession of an imder-tenant, the land- 
lord may refuse to accept possession, and hold the original lessee 
liable, for the lessor is entitled to receive the absolute possession 
at the end of the term. 

Where the demise or agreement specifies the term or event 
upon which the tenancy is to determine, no notice to quit is 
necessary, because both parties are equally apprised of the 
determination of the term. As, for instance, where the demise 
for one year, or for any certain number of years, or till a 
particular day. 

Where premises are occupied by a servant and his family, as 
part of the remuneration for his services, whenever such service is 
determined an ejectment may be maintained against the tenant 
without any notice to quit. 

A weekly, monthly, or other tenancy of lodgings or apart- 
ments will cease at the end of the week, month, &c., without 
any notice to quit, unless there be some local custom or special 
stipulation to the contrary. It is regarded as a tenancy for a 
week or a month, rather than as a tenancy from week to week, or 
month to month, determinable by notice. Were it otherwise, 
such tenancies would, in almost aU cases, necessarily continue 
for a double period, which might be inconvenient to one or both 
parties. These tenancies form an exception to the general rule, 
and the necessity for notice depends upon the expressed or 
implied contract between the parties, or the custom of the 
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neighbourhood. The onus of proof lies with the parties 
asserting its existence, and witnesses must speak, not to opinion, 
but facts. In the absence of custom or express stipulation, a 
weekly tenant who enters on a fresh week must continue until 
its expiration, or pay the week's rent. A notice, if given by an 
agent, should be given in the name of the principal, or expressly 
on his behalf. One of several executors and administrators is 
competent to give a notice to quit on behalf of all. A notice to 
quit signed by one of several joint holders is suJSScient to deter- 
mine a tenancy from year to year, as to all, because the tenant 
holds the whole premises of all so long as he and all shall please, 
and a notice to quit given by anyone effectually puts an end to 
that tenancy. 

A receiver appointed by the Court of Chancery or by a private 
individual, with a general authority to let the lands to tenants 
from year to year," has thereby implied authority to determine 
such tenancy by a regular notice to quit. But a mere receiver 
would not. A notice to quit should be given to the immediate 
tenant or his assignee, and not to a mere undertenant. In the 
absence of proof to the contrary, . a person who has obtained 
possession from a tenant will be presumed to be in possession as 
assignee of the term, and not as a mere undertenant. A notice 
addressed to the tenant, but served upon the undertenant upon 
the premises is insufl&cient. In practice it is customary, where 
there is any doubt as to the assignment of the tenant's interest, 
to serve both the tenant and the undertenant, or the person in 
possession, though a landlord may seriously prejudice himself 
by giving notice to quit to an undertenant, but to obviate this 
the notice might be addressed to the tenant. 

A notice to quit should be directed to the tenant, and may be 
delivered to his attorney or agent. If served upon the tenant 
personally, it need not be directed to him by name. 

If the tenant who has been served with notice has underlet 
the premises, he should immediately serve a similar notice upon 
such undertenant, to avoid an action for ejectment if the under- 
tenant hold over. 

Where there are two or more joint lessees, a notice to quit 
given to one of them, even by parol evidence, is sufficient for all. 
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A mere collector of rents is not authorized to receive a notice from 
the tenant of his intention to quit. No particular form of 
notice is necessary, but the intention to give up, or of giving up, 
all the demised premises at the proper time must be shown. 

When a tenant enters in the middle of a quarter, and pays 
rent for the broken period to the next regular quarter day, 
and subsequently pays his rent from quarter to quarter, his 
tenancy will be deemed to have commenced, not when he first 
entered, but at the ensuing quarter day, and notice to quit 
should be given accordingly. But if he has not paid any rent, 
the tenancy will be deemed to have commenced on the day when 
he entered, and notice to quit at that time will be good. Where 
premises are let from year to year upon an agreement that 
either party may determine the tenancy by a quarter's notice, 
the notice must expire at the period of the year when the tenancy 
commenced. ^ 

If a notice to quit is directed to the tenant by a wrong 
Christian name, and he keeps it without objection, it is a waiver 
of the misdirection, and where two tenants hold premises in 
common, a notice to one of them is sufiBicient. 

The following is a common form of notice to quit given by an 
agent : — 

" To Mr. A. B., (tenant.) 
As agent for and on behalf of Mr. C. D., your landlord, I 
hereby give you notice to quit and deliver up to him, 
on the day of next, the quiet 

and peaceable possession of all that messuage or 
dwelling house, offices, and premises, with all and 
singular the appurtenances, situate and being No. 

Street, in the parish of , in 

the county of , which you now hold 

under him. 

Dated this day of 187 . 

Form of notice to quit given by an agent of the tenant : — 

To Mr. A. B., (landlord,) 
As agent for and on behalf of Mr. C. D., your tenant, I 
hereby give you notice that it is his intention to quit 
and deliver possession on the day of 
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next, of the house and premises, No. 
Street, in the parish of , in the county of 

, now held by him as your tenant thereof 
Dated this day of 187 . 



Fences. 

Auctioneers residing in agricultural districts should have 
some knowledge of the laws relating to or affecting fences, as 
they may be called in in cases of dispute between land- 
lord and tenant, or between two adjoining occupiers. The 
general rule is that where there are two adjacent fields 
separated by a hedge and ditch, the ditch, prima fxcie, belongs 
to the owner of the field in which the hedge is, and if there are 
two ditches, one on each side of the hedge, then the ownership 
of the hedge must be ascertained by proving acts of ownership. 
The rule about ditching is, ** No man making a ditch can cut 
into his neighbour's soil,'' but usually he cuts it to the very 
extremity of his own land, he is, of course, bound to throw the 
soil which he digs out upon his own land, and often, if he likes 
it, he plants a hedge upon the top of it, therefore, if he cuts 
afterwards beyond the edge of the ditch, which is the extremity 
of his land, he cuts into his neighbour's land, and is a 
trespasser. Proof, therefore, ol the ancient width of the ditch 
is evidence that the owner's land did not extend beyond the 
outer edge thereof. 

One tenant in common of a hedge may maintain against his 
co-tenant an action, if the latter grub it up, but a mere clipping 
of the hedge, may be justified. 

The common use of a wall separating adjoining lands 
belonging to different owners (the origin of which is unknown) 
is primd facie evidence that the wall and the land on which it 
stands belong to the owner of those adjoining lands in equal 
moieties as tenants in common. Where such an ancient wall 
was pulled down by one of the two tenants in common, with the 
intention of rebuilding the same, and a new wall was built, of 
greater height than the old one, it was held not to be such a 
total destruction of the wall as to entitle one of the two tenants in 
common to maintain an action of trespass against the other. 
But where a tenant in common of a wall took off the coping 
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stone, and heightened it, and built a wash-house against, 
the roof of which occupied the whole width of the top of the 
wall, and also let a stone into the wall, with an inscription on 
it, stating that the wall and the land on which it stood belonged 
to him, it was held that in these facts a jury might find an 
actual ouster of the co-tenant. Where a party wall was built at 
the joint expense of the two adjoining proprietors, and half its 
thickness stood on the land of each, the property in the wall 
follows the land on which it stands, and the two proprietors are 
not tenants in common of the wall. 

If a house or oflSces be separated from other premises by a 
wall, and that wall belongs to the owner of the house or office, 
he is of common right bound to repair it, and an action on the 
case will lie against him for any damages occasioned by his not 
doing so. 

With regard to the obligation to repair fences, it is said that 
an action on the case for not repairing, whereby another party 
is damaged, can only be maintained against the occupier, and 
not against the owner of the fee who is not in possession. It is 
so notoriously the duty of the actual occupier of the lands to 
repair the fences, and so Uttle the duty of the landlord, that 
without any agreement to that effect, th^ landlord may maintain 
an action against the tenant for not so doing, upon the ground 
of the injury done to his inheritance, especially where the tenant 
cannot show that he had requested the landlord to supply him 
with proper wood for the repair of the fences. 

If two persons are possessed of adjoining closes, neither of 
them being under any obligation to fence, each must take care 
that his cattle do not enter the land of the other. 

A tenant is bound to preserve the boundaries of the land 
demised to him, and if he permit them to be destroyed, so that 
his landlord's land cannot be distinguished from his own, he 
shall either restore the land specifically, or fi:ive other land of 
equal value in lieu. 

A person has no right to undermine, either partially or wholly 
a party wall between his own house, which he has pulled down, 
and his neighbour's house, even although it is doubtful whether 
interests of the parties in the wall are several, or whether 
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they are tenants in common of it. Although a tenant from year 
to year is not bound to put the premises into repair, he is not, 
on the other hand, at liberty to do anything which amounts to waste 
or a breach of the rules of good husbandry. If there be a quickset 
fence of white thorn, and the tenant stub it up or suffer it to 
be destroyed, this is destruction. Cutting quickset hedges is 
accounted good husbandry, because they will grow better. 

Lights. 

Questions affecting lights in a sale of two adjoining tene- 
ments naturally come under the consideration of the owner; 
and an auctioneer and surveyor has occasion, sometimes, to 
report upon or point out such matters. Alterations or 
enlargements do not destroy the old, but alterations in position 
by re-erection, does. A right to light under 2 and 8, Will. IV., 
71, sec. 8, maybe lost by blocking up windows for one year, and 
discontinuing to use them during that period, but a common law 
right to light is not so readily determined. A right is sometimes 
lost by abandonment for less than twenty years, provided the 
jury find thereby manifested an intention of permanently aban- 
doning the right to the light, or the hght had been so closed as 
to lead the owner of the adjoining land^to alter his position on 
the reasonable belief that the light had been permanently 
abandoned. An abandonment is effectual when communicated 
and acted on. 

Fixtures. 

The laws relating to fixtures come almost daily under the 
practice of the auctioneer. If I let my house I may so desire 
that every article and thing which may [come under that head 
should be specified in a schedule to the lease, so that no contro- 
versy may be likely to arise between me and my tenant, during, 
or at the termination of, the term, as to what he shall keep in 
repair, and, being so kept in repair, he shall give up at the end 
of the term. A surveyor or auctioneer is called in, and he is 
desired to specify in an inventory everything answering to the 
nature or description of a landlord's fixture. Upon a casual 
reflection it may seem a matter requiring no great attention or 
discernment to go through a house and set out these fixtures. 
But in many cases in the letting of large town houses, it is so 
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much the practice to set out a schedule of landlord's fixtures, 
that one would think that the house being stripped of them 
would leave nothing but the bare carcase. The advantage of 
setting out a schedule of this kind is that at the end of the term 
a great deal of difficulty and controversy is removed. The 
auctioneer or surveyor has to go over and check the schedule, 
and specify against each what may not be in such repair as the 
landlord may be justified in requiring to be put in repair in 
accordance with the tenant's covenant in the lease. 

The word " fixtures " applies to articles of a personal nature 
which have been annexed to the freehold in such a manner as 
to become parcel of it. Everything substantially and perma- 
nently affixed to the soil is, in law, a fixture. 

As between landlord and tenant, the term *' fixture" has a 
more confined meaning, and is divided into " tenant's fixtures," 
'* landlord's fixtures." "Tenant's fixtures" are personal 
chattels annexed to the freehold by the tenant during the term 
either for the purpose of his trade, or for mere ornament and 
convenience, and which he has a right to sever during the term 
in the absence of any express stipulation or local custom to the 
contrary. " Landlord's fixtures " are those put up by the land- 
lord before or during the term, or by any previous owner or 
tenant, or by any other person. Also such fixtures put up by 
the tenant during the term as the tenant has no right to remove. 
All these constitute part of the freehold, and also part of the 
premises demised. In a more confined sense ''landlord's 
fixtures " mean those fixtures which are on the premises at the 
time of the lease, and are demised therewith, and are usually 
specified in a schedule to the lease or agreement, to which may 
be added such erections and fixtures subsequently added by the 
tenant, which he is not entitled to remove during the term. 

What are fixtures is a question which has occasioned much 
controversy. A tenant's interest is sometimes antagonistic to 
those of his landlord, and in all large lettings the question as to 
fixtures is set at rest by arrangement, and by the tenant's 
covenants in the lease. Unless this were so, litigation would be 
constantly arising between landlord and tenant. Sometimes 
machinery and other articles, and even buildings may be so 
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erected as not to be let into the soil or annexed to it, or to any 
building, in such a manner as to become part of the freehold, 
or to lose their chattel character. Barns, granaries, sheds, or 
mills erected upon blocks, rollers, pattens, pillars, or plates, 
resting on brickwork, bui not aflSxed to the freehold by being let 
into it, or united to it by mortar, nails, or otherwise, are not 
considered as fixtures, but only as chattels, and may be removed 
by a tenant during his term, notwithstanding they have sunk 
into the ground by their own weight. A wooden windmill, 
resting by its weight on a brick foundation, does not 'constitute 
part of the freehold. So a wooden barn erected by a tenant on 
a foundation of brick and stone let into the ground but the barn 
resting upon it by weight alone, is a mere chattel, removeable 
by the tenant. So sheds or buildings called Dutch bams, 
having a foundation of brickwork in the ground, and uprights 
fixed in and rising from the brickwork and supporting the roof, 
which was composed of tiles, and the sides open, have been held 
removeable. So a varnish house, having a brick foundation let 
into the ground, and a chimney belonging to it, upon which a 
superstructure of wood, used as a varnish manufactory, but 
merely placed upon a wooden plate laid upon the brick foundation, 
may be removed. So with respect to a wooden stable standing 
upon blocks or rollers, or a shed standing upon brickwork let 
into the ground. Hot-houses consisting of frame and glass- 
work, resting in brick walls about two feet high, and embedded 
in mortar on those walls, have been held not to be fixtures. 
Iron salt pans, fixed with mortar to a brick floor, could not be 
removed. With regard to erections of this description, whatever 
may be the magnitude, or however substantial the nature of the 
erection, still, if it is so constructed as not to be actually 
fastened to, or let into, the freehold, the tenant may always 
remove it, because the law considers it as a mere loose and 
removable chattel. Farm buildings erected by a tenant for 
agricultural purposes, and which cannot be removed without 
injury to the freehold, are not removable. If machines be 
attached slightly by screws or otherwise, so as to be capable of 
removal without the least injury to the fabric of the buildings, 
or to themselves, and the object and purposes of the annexation 
was not to improve the inheritance, but merely to render the 
machines steadier and more capable of convenient use as chattels, 
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they do not become fixtures or part of the freehold, any more 
than a carpet would be which is attached to the floor by nails 
for the purpose of keeping it stretched out, or curtains, looking- 
glasses, pictures, and other matters of an ornamental nature, 
which have been slightly attached to the wall of a dwelling 
house as furniture, and which is probably the reason why they 
and similar articles have been held in different cases to be 
removeable. 

Fixtures which a tenant may sever from the freehold and take 
away during the term are not distrainable for rent; but 
machines which have not been sufficiently annexed to constitute 
them part of the freehold are considered as mere goods and 
chattels, and may be distrained for rent. 

The general rule of law respecting fixtures is that whatever is 
fixed to the freehold becomes part of it, and is subject to the 
same rights of property as the land itself. But the presumption 
that that which is annexed to the soil becomes part of the soil 
may be rebutted by circumstances showing the intention of the 
parties to the contrary. 

The general rule of law as to annexations made by a tenant 
is that whenever the tenant has affixed anything to the demised 
premises he can never again sever it without the consent of the 
landlord ; but to this rule there are important exceptions with 
respect to fixtures erected by the tenant for mere ornament and 
convenience during his term. 

With regard to fixtures for the purposes of trade, the general 
rule is that a tenant may remove whenever the removal is not 
contrary to any express or implied stipulation in his lease or 
agreement or the custom of the country. 

Fixtures for agricultural purposes are provided for by 14 and 
15, Vic, cap. 25. Tenants putting up buildings, &c., with the 
consent of the landlord, either for agricultural purposes, or for 
the purposes of traSe and agriculture, shall be at liberty to 
remove them. It seems that there is a distinction between 
buildings put up for agricultural purposes and those put up for 
the purposes of husbandry. 

In no case can private persons sell or remove fruit trees, 
although planted by themselves, nor hedges nor flowers. 
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Articles put up for ornament and convenience have usually 
been allowed to be taken away by the tenant at the expiration of 
the lease. Articles for ornament and convenience which have 
been held to be removeable are hangings, tapestry and pier 
glasses, whether nailed to the walls in panels, or put up in lieu 
of panels, cornices, marble or other ornamental chimney pieces, 
marble slabs, window blinds, wainscot fixed to the walls by 
screws, grates, ranges and stoves, although fixed in brick work, 
iron backs to chimneys, beds fastened to the walls or ceilings, 
fixed tables, furnaces, and coppers, pumps, wash tubs, and fixed 
water tubs, cupboards fixed with holdfasts, book-cases, and all 
other things of a like nature. It is, therefore, for this reason, 
on the letting of large houses, to attach a schedule or inventory 
of all the fixtures coming under the above description, which, at 
the time of letting, are the property of the landlord. 

Ships. 

Auctioneers in sea port towns frequently have the disposal of 
this class of property, and a short reference to the laws affecting 
ships will probably prove of interest to the reader. 

Every ship is required to be registered, and no ship is to be 
deemed a British ship unless she belongs wholly to natural bom 
British subjects, or to persons made denizens, or duly natura- 
lized. The registration is made by the collector or comptroller, 
or other principal oflBcer of customs for the time being, at any 
port or other place in the United Kingdom, appointed by the 
Commissioners of Customs for the registry of ships. 

The property in every ship is divided into sixty-four shares, 
and subject to the provisions of the Act with respect to joint 
owners, or owners by transmission, not more than thirty-two 
individuals shall be entitled to be registered at the same time 
as owners of any one ship, but this rule is not to affect the 
beneficial title of any number of persons, or of any company 
represented by, or claiming under, any registered owner or joint 
owner, and no person is entitled to be registered as owner of a 
fractional part of a share in a ship, but any number of persons 
not exceeding five may be registered as joint owners of a ship, 
or of a share or shares therein. 

It is scarcely necessary to mention that a ship, or any share 
therein, is personal property, and as such liable to the payment 
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of probate and administration duty, and to- legacy duty, in the 
same manner as other personal property. 

Arbitration. 

Any person maybe an arbitrator. Every person is at liberty to 
choose whom he likes best for his judge, and he cannot after- 
wards object to the want of experience of him whom he has 
himself selected. The arbitrator ought to be a person who 
stands indifferent between the parties. Secret interest or bad 
feeling towards either disputant render him incapable of being 
judge between them. There may also be some circumstance 
in the situation of the arbitrator which tends to bias his mind. 

In cases where the arbitrator has been so situated, the 
arbitration has been upset. Thus where an architect assured a 
lady that the price of building a church should not exceed a 
certain sum, though he declined to give a guarantee to that effect, 
the Court of Chancery held the architect to be an improper 
person to decide finally on the builder's claims for extras against 
the lady. 

The objection as to interest applies only to connected 
interest. An arbitrator may have an interest in the subject of 
reference, well known to the parties before they sign the sub- 
mission, and the award in such case is good, notwithstanding 
his interest. A party may even be judge in his own cause if 
his opponent consent to his deciding the question. 

An arbitrator should, of course, be incorrupt and impartial, 
and must keep his mind clear from all personal feelings 
respecting the case. The extent of his powers and duties are 
measured by the submission which confers the one and imposes the 
other. The general rule for the guidance of an arbitrator should 
be that he should endeavour to arrive at his conclusions upon the 
same rules and principles which would have actuated the tribunal 
or tribunals for which he is substituted on coming to a decision. 
The award must be made within three months after the 
arbitrator has been appointed, unless the submission fixes a 
limit, then within the time prescribed. 

By an agreement for the valuation of crops between the 
outgoing and the incoming tenant, it was provided that the 
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valuation should be made immediately, but should be revised 
and examined by the valuers on the 1st August then next. The 
valuers made a valuation forthwith, and on the Snd August 
re-examined the crop, and reduced the price previously settled. 
It was held that time was of the essence of the contract, and 
that as the revision was not made on the 1st August, it was 
inoperative. It does not appear how far this decision would 
have been affected had the 1st August happened on a Sunday. 

In cases of reference under the Lands Clauses Consolidation 
Act, 1845, when two arbitrators have been appointed, and 
neither of them refuses or neglects to act, the award must be 
made (unless they enlarge the time) within twenty-one days 
after the day on which such arbitrators shall have been appointed. 

An arbitrator can hardly be too scrupulous in guarding 
against the possibility of being charged with not dealing equally 
with both parties. Neither side can be allowed to use any means 
of influencing his mind which are not known to, and capable of 
being met and resisted by, the other. As much as possible the 
arbitrator should decline to receive private communication from 
either litigant respecting the subject matter of reference. 

Any form of words which amounts to a decision of the 
questions referred will be good as an award. No technical 
expressions are necessary. But as awards often bind valuable 
rights for all time, it is incumbent on the arbitrator to be very 
precise and clear in his adjudication. 

On a dispute respecting the amount of dilapidations, the 
report of an umpire in these words, " I have surveyed and esti- 
mated the several works necessary to be done in repairing the 
dilapidations to a house, and And the same amount to be 
£55 5s. Od.,'' was held as a conclusive award, binding on the 
parties. 

But where an arbitrator wrote a letter to the parties, A. and 
B., in which he said *^ To meet the circumstances of the case, I 
propose that B. should pay A. ^610," this was considered not 
an award. It appeared merely to be a proposition for settling 
the dispute. 

The Agricultural Holdings (England) Act, 88 and 89| Vic, 
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cap. 92, contains sections providing for the settlement of 
disputes between parties by reference. A copy of this Act is 
contained in the appendix. 
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Chapter VIII. * 

Collection of TitheSy House Agency, dc. 

My neighbour, an auctioneer, collects the vicarial tithes for 

the adjoining parish of P , which tithes are commuted 

at £429 per annum. When the vicar came and asked him to 
undertake the collection, he intimated that he had no papers 
which would afford him any information on the matter. All the 
papers which the late Mr, Jones had in connection with the 
receipt were destroyed in the fire which took place in his ofi&ce 
a shoit time previous to his death. Any information he could 
afford in regard to the numbers of the different pieces of ground 
out of which the tithes issued, he should be willing to afford, 
but that, in truth, turned out to be very little. He knew that 
Farmer Sleekacre paid so much per year for his tithes, but out 
of what numbers in the Tithe Survey it issued there was no 
evidence in his possession to show. A modus was paid by some 
of the landowners, but upon this the worthy vicar could afford 
no information. It was true there was the Tithe Eent Charge 
Apportionment and Map in the chest in the vestry. This could 
be copied, but it could not be moved for any lengthened period 
from the parish into my friend's oflSce, — in fact, in strictness, it 
ought not to be removed out of the parish. It was finally 
decided to have an authenticated copy of the apportionment and 
map from the tithe commissioners. Application was accordingly 
made at their office in London, in St. James* Square, and after 

* I have offered some apology in the preface for this and the following chapters, 
as they are merely the outlines of that knowledge or information which they were 
intended to afford, — they are, in fact, some of the original portions of the MS. 
which I had pat together, and I had not seen them between the time they were 
first got np, and when they appeared to me in proof, — ^between three or four 
years. Had a favorable apportonity offered, I should, perhaps, have considerably 
altered them, or substituted more profitable information, but, taken as they are, 
they are offered to the auctioneer's pupil as notes or guides for reading, or. as an 
auctioneering friend of mine puts it, ** really and truly " as mere essays by an 
amateur. 

9' 
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the usual red tape correspondence, a copy was procured at £5, 
This the vicar stipulated should be debited to him on condition 
that the map and apportionment were considered as his own 
private property. 

Now came the labor of ascertaining the different parties from 
whom the tithes were due. A half-year having fallen due in the 
previous month, July, application must be made to the assistant 
overseer of the parish, who could, with his books, probably 
afford nearly all the desired information. My friend procured 
Willich's Tables, which gave the value of the rent charge for 
the current year, and he also made what he termed a " Number 
Index, or Reference," — a book with all the numbers of the tithe 
apportionment and map written out consecutively, with a column 
for the name of the occupier written against it, another column 
to correspond with the page of the apportionment in which the 
number may be found, and a further column for the page in the 
collection book to be filled in. Armed with the office copy of 
the apportionment and map, and his number index, he went 
to the parish, and after a day's steady application he soon 
had all the information he desired, — the name of every occupier 
written against each number, with their addresses, and 
the probable changes in occupation at the following Michaelmas 
quarter. Home to his office, and a collection book is soon made 
up, an alphabetical Ust of the occupiers, with the numbers 
collected under each name, according to their, occupation. 
Having checked the tithe rent charge placed against each 
number, to see that the total amount agreed with the amount 
stated to be payable by the vicar, he proceeded to add together 
the total rent charge payable by each occupier for his numbers 
collectively, and afterwards carried the same into a separate 
column against the numbers. This done, and having again 
checked his collection book by adding up the amounts he had 
carried out against the numbers and occupiers, to see that they 
agreed with the total commuted rent charge, he next proceeded 
to carry in the increased value of the rent charge in another 
column, according to Willich's Tithe Tables. 

Galling in the friendly assistance of one of the solicitors of his 
town to give some legal information in regard to the tithes, he 
found there were various little matters in connection with tithes 
which he ought to note. 
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He found that the value of the rent charge charged upon any 
land in lieu of tithes by the apportionment, is reckoned as if 
one-third of it were invested in wheat, one- third in barley, and 
one-third in oats at certain fixed prices which were declared by 
7, Will. IV., and 1, Vic, cap. 69, sec. 7, to be 7s. OJd. for a 
bushel of wheat, 8s. Hid. for a bushel of barley, and 2s. 9d. for 
a bushel of oats ; and by 6 and 7, Will. IV., and 1, Vic, cap. 71, 
sec. 56, the average is settled each January from the returns of 
the seven previous years,, ending on the Thursday next preceding 
Christmas day. The rent charge is payable half-yearly, and is 
liable to rates, charges, and assessments, in all respects as 
tithes were. 

The Statute 14 and 15, Vic, cap. 25, sec 4, provides that if 
any occupying tenant of land shall quit, leaving such tithe rent 
charge unpaid, and the tithe owner shall give or have given 
notice of proceeding by distress on the land for its recovery, the 
landlord or succeeding tenant or occupier may pay it and 
recover the sum and expenses as if it were a debt by simple 
contract due from such first named tenant or occupier. 

To proceed with my friend's collection, having ascertained 
that the increased value of 'the different items payable by the 
occupiers corresponded with the increased value of the total 
rent charge payable to the vicar, he found his collection book 
complete. 

He then issued his first printed tithe circular to the occupiers, 
and having politely informed the parishioners of P. that in 
consequence of the death of the late Mr, Jones, he had been 
appointed to receive the tithe rent charge on behalf of the vicar 
the Rev. A. B., he informed them that he should attend at the 
" Eing of Bells," at P., to receive the half-year's tithes due on 
the last. 

The liberality of the vicar had provided refreshments for all 
payers above £5, so that no trouble was anticipated for non-atten- 
dance. The eventful collection day came, and with a few 
exceptions the whole of the tithes were got in. 

Now came the question of the non-payers. Should he serve 
the non-payers with notice of distress in case of non-payment, 
the costs of which he could char^^e them with ? The suavity of 
my friend's manner again came to the front; he decided to 
issue a second circular to the delinquents, intimating that the 
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tithes not baying been paid, a notice would be seiTed in case of 
non-payment by a certain day. Tliis bad a very wholesome 
effect, and most of the arrears came in. 

Now came his first account with the vicar. It may be 
recommended for its conciseness and neatness, so we give it in 
extenso. 

The Rev. A. B., vicar of P., in account with C. D., as to 
half-year's vicarial tithes due July, 187 . 



187 . Paid for office 

copy appor- 
tionment and 

map 6 

Paid expenses 

at "Ring of 

Bells" ... 2 15 6 
Paid poor rate 

made April 

last 4 2 6 

Paid highway 

rate 3 2 7 

Paid sundry 

out of pocket 

expenses for 

printmg and 

stationery... 116 
To arrears as 

per list car- 
ried down ... 3 2 6 
To commission 

on Je231 15s. 

(less arrears) 

at 5 per cent. 11 8 6 



187 . 

July By half-a-year*s 

commuted tithe 

rent charge, due 

this day 214 10 

Increased value 

as per WiUich's 

table 231 16 



£30 13 1 



Aug. 2. Cheque to you 

to balance... 201 1 11 



£231 15 



£231 15 



By arrears brought 
down 3 2 
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Thus ended my friend's first half-year's receipt of tithes, 
which for the business-like manner in which it was effected, we 
have endeavoured to chronicle it for the benefit of the reader. 

There are several other Statutes relating to tithes which we 
scarcely need report. The three most recent are 28 and 29, 
Vic, cap. 42 ; 31 and 82, Vic, cap. 117 ; and 36 and 37, Vic, 
cap. 42. But they do not appear to aflfect the subject matter of 
discussion. 

House AoENCSf. 

By Statute 24 and 25, Vic, cap. 21, sec 10, it is provided 
that every person who, as an agent for any other person, shall, 
for, or in expectation of fee, gain, or reward of any kind, 
advertise for sale or for letting any furnished house, or who 
shall, by any public notice or advertisement, or by any inscrip- 
tion in or upon any house, shop, or place occupied by him, or 
by any other means hold himself out to the public as an agent 
for selling or letting furnished houses, and who shall let or sell, 
or make or receive any proposal, or in any way negotiate for 
the selling or letting of any furnished house, or part of a 
furnished house, shall be deemed a house agent, and shall be 
licenced accordingly. Provided that no person shall be deemed 
such house agent by reason of his letting, or negotiating to let, 
any house not exceeding the annual rent or value of £26. 
Provided also that a story or flat, rated and let as a separate 
tenement, be deemed a house under this Act. (Licenced duty 
imposed by this Act, ^62.) 

By sec. 11 of the same Act, commissioners, and every person 
authorized by them, are to grant licence to any person applying 
for the same, to exercise the calling of an appraiser, also licences 
granted between the 5th July and the 5th August to be dated 
6th July, and licences granted at any other time to be dated on 
the day of issue, and every licence to continue in force until the 
5th July next following. 

By sec 12, any person who shall, without first taking out a 
licence, exercise the calling of a house agent to forfeit J620. 

By sec 13, an agent employed in the' management of landed 
estates, or any attorney, solicitor, proctor, writer to the signet, 
agent, or procurator, in any court of law, or conveyancer, 
auctioneer or appraiser, is not required to take out a licence as a 
house agent. 
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LETTING AND MANAGEMENT. 

The extent and character of one man's practice may and does 
widely differ from another's. Where, therefore, the remarks 
which we offer here may be applicable to the practice of A., they 
may be totally inapplicable to the practice of B. It may be 
said that a general estate agent should be acquainted with, and 
have a full knowledge of all the details required to be performed 
in connection with the management of an estate. The conditions 
which it may be necessary to impose on one tenant, may, owing 
to a change in the nature of the soil, the natural features or the 
customs of the country, be entirely different from those required 
of another ; but there are certain general terms with regard to 
cultivation and management which may be more or less 
applicable to all. 

Agriculture, as a science, is probably one of the chief things 
of which the general class of auctioneers should possess some 
knowledge. This is necessary in a variety of ways, and 
principally in connection with the letting of an estate. Agri- 
culture was probably in a far more advanced stage under the 
Greek and Boman Empires, than it has ever been practiced 
with us, or any other modem nation down to within the last 
half century. It is said that Carthage was one of the most 
fertile and carefully cultivated districts of the ancient world. 
The Bomans were devotedly attached to agriculture, and it was 
considered the only lucrative profession in which any citizen 
could embark with honor. Agriculture, in ancient times, was 
the chief peaceful occupation, for many centuries, followed by 
any large portion of those European nations which first became 
civilized, and the Eomans, in all matters in connection with the 
farm, brought the science of agriculture to a state of great 
perfection. They studied the healthiness of the situation, the 
nature of the soil, and its productive capabilities, aspect, 
position as regards its commercial value, the question of water 
supply, and every other external feature tending to productive- 
ness and profitable management. The different natures of the 
soil, such as the difference between deep and fat lands, shallow 
and lean, dense and wet, dry and stony, gravelly and sandy, 
chalky and clayey, were well known to them. This habit of 
forming an estimate of untried ground was not only to observe 
the qualities which could be detected by sight and touch, but 
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also the character of the trees, shrubs, and herbage growmg 
upon and around it. Though their system of drainage was rude 
in its execution (porous clay pipes not having been invented) it 
must yet have attained great effectiveness in practice.* 

In fact there are very few matters in connection with the 
management of an estate as practiced at the present day, which 
were not known to, and practiced by, the ancients. 

The estate may be composed of meadow, pasture, arable, and 
orchard land, and each will require different conditions to be 
imposed on the tenant in regard to the mode in which he shall 
mow or stock, take his crops, and generally manage. It is true 
that a tenant may be governed, in great measure, by the custom 
of the neighbourhood, and that if he manage or farm the estate 
to the injury and waste of the landlord's freehold, he may be, in 
many respects, amenable to the consequences, and that many 
tenants who are known to be good farmers hold without any 
stipulation at all as to terms, yet in an ordinary transaction of 
an agent letting an estate he could only, of course, enter into an 
agreement for letting subject to the usual conditions, which 
should be set out either in the form of an agreement or lease. 
When an estate is intended to be advertised to be let, the proper 
course would be to have the terms of the letting written out in 
the form of a lease, or as an agreement for a lease. A know- 
ledge of the general principles and science of agriculture is 
necessary, in order that the agent may be in a position to 
discuss the stipulations in the agreement if called on. In all 
cases of agreement for a lease it would be best to have the form 
of the lease drawn out and annexed to the agreement at the time 
the estate is advertised to be let. 

"With regard to management, the arable lands are usually 
cropped, cultivated, and managed according to the custom of 
the neighbourhood, or as may be specially stipulated between the 

* Covered drains were employed where the soil was loose, and emptied them- 
selyes into the open ditches. They were usually sunk from three to four feet, 
three feet wide at the top, and eighteen inches at the bottom. One half of the 
depth was filled up with small stones or sharp gravel and the earth which had been 
dug out was thrown in above. Where stones or gravel could not be procured, 
green willow poles were introduced, crossing each other, or a sort of rope was 
constructed of twigs twisted together, so as to fit exactly into the bottom of the 
drain. Above this the leaves of some of the pine tribe were trodden down, and the 
whole covered up with earth. To prevent the apertures being choked by the falling 
down of the soil, the mouths were supported by two stones placed upright, and one 
across. — Greek and Roman Antiquities, Dr. Smith. 
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landlord and the tenant, as, for instance, alternating the crops, 
summer fallowing and manuring. Unless some stipulation as 
to this be entered into, a tenant, with even a short term, may so 
impoverish the land by bad management and heavy cropping as 
to leave it, in the last year, of considerably less value than at 
the commencement of his tenancy. Meadow land may either 
be mown every year in succession, or every other year, but the 
terms of good farming require that it should be well dressed 
after being mown. A tenant may even, in the absence of 
stipulation, mow twice in one year. Pasture lands which are 
exclusively used as such may be subject to a very simple process 
in management, but it is sometimes necessary to impose 
restrictive conditions as to stocking, and also to qualify the 
mode of managing dry and wet pasture lands. Tl^e hedges, 
ditches, and fences are kept in repair by the tenant. If it is at all 
contemplated, during the tenancy, that the lands will be drained, 
if the outlay is likely to be extensive, the landlord requires the 
tenant to p^y a per centage on such outlay, and to do the 
hauling of the materials gratis. If there are orchards on the 
estate the tenant may need restriction as to stocking, and some 
provision must be made for planting new trees in the place of 
those which may decay or be blown down. One of the most 
important matters which is frequently neglected, is the manner 
in which the tenant shall leave the farm. If the farm happens 
to be a Christmas or Lady-day entry, it wiU be necessary to 
provide for yielding up the arable land, coming, in due course, 
for cropping, to the next in-coming tenant, to prepare it for that 
purpose. If there are orchards, the tenant should have the 
benefit of holding over such orchards for a time sufiSicient to 
enable him to gather the fruit. And if the tenant is restricted 
to the consuming of the straw, &c., on the farm, he is usually 
permitted to hold over a portion of the bartons for that purpose. 
When a tenant goes in on a valuation of the out-going tenant's 
effects, it is usual to allow a similar provision on the determina- 
tion of his tenancy. 

A great deal of litigation has arisen upon questions arising at 
the termination of the tenancy, which the lease has not pro- 
vided for. Many landlords are extremely anxious as to hay, 
straw, haulm, and fodder being used and consumed upon the farm. 
This is quite a natural anxiety,for a considerable difference may be 
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occasioned by the non-observance of this practice. If the 
produce is carried off, there must needs be an absence of con- 
^suming power, and without its complement of muck, dung, &c., 
which each farm requires in proportion to its extent and 
character, the quality or strength of the land must naturally 
decline. 

The leases of property in, and in the neighbourhood of, the 
metropolis, and in many parts of what are usually termed the 
home counties, are more onerous as against the tenant than 
they are elsewhere. In addition to the ordinary covenants of 
the lease as to management, the tenant usually covenants to 
insure the buildings. In the lease of a market garden, if there 
are fruit trees and shrubs, their proper management must be 
stipulated for. Where materials of the kind may be in great 
demand, it is usual to provide that the tenant shall not make or 
burn any bricks or tiles, or sell or dispose of any clay, loam, 
sand, gravel, or soil ; and that if he shall be guilty of any of 
these acts, he shall be liable to a penalty which shall be recover- 
able by distress as if the same were rent in arrear. 

The manager of an estate usually has at command the draft 
lease which has been well considered in all its clauses and 
conditions as to management. In many ways the door may be 
opened to mismanagement, not only as regards the agricultural, 
but also the ornamental character of an estate. Most provincial 
auctioneers possess a knowledge of agriculture, and of the 
conditions necessary to impose upon the taker of land, and in 
many ways this knowledge is put to the test during the course 
of business transactions. 

The practice has sprung up of late, in neighbourhoods 
possessing tracts of good feeding pasture land to hold annual 
lettings of it in lots by auction. A considerable advantage to 
hill farmers arises out of this practice, as they are able to fatten 
off, at a much better profit, all their hill-bred stock for the 
market. With these lands, the landlord imdertakes the entire 
management of the land, and payment of outgoings. The 
tenant rents only the grass. A deposit is paid on the taking, 
and for the balance of the amount of the rent bills are given. 

The letting of an estate for a term of say, seven or fourteen 
years, implies an option on the part of either party to determine 
the tenancy at the end of the first seven years. In some cases 
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the option of determining the lease is reserved to the landlord, 
but looked at from the tenant^s point of view, such a stipulation 
is absurd. If the landlord grant a seven or fourteen years', 
term, the value of the tenant's interest beyond the seven years 
must be reckoned nil. 
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Chapteb IX. 
A short Jiistory of Property Laic. 

In the introduction to Stephens' Blackstone's Commentaries 
it is remarked, that ** it is incumbent upon every man to be 
acquainted with those laws at least with which he is immedi- 
ately concerned, lest he incur the censure as well as 
inconvenience of living in society without knowing the 
obligations which it lays him under." This observation, 
though addressed to a far different state of society which 
existed at the time when Blackstone wrote, is nevertheless 
equally important, in its general application, to society and 
people as existing at the present day. It could not have been 
intended to imply thereby that it is incumbent on every man 
to make the science ot the law his particular study. The 
sense, in its general application, was that every man living in 
and enjoying the privileges and protection of the State, should 
have such a conception of the duties which the State imposes on 
him, as to be able to respect his neighbour's rights, and the 
obligations and duties with which property and ownerships are 
generally entailed. If one man entered another man's land, or 
into his neighbour's house that would be such an abuse of the 
rights of property, as would imply an ignorance of the laws, or 
a wanton violation of them, and it is, therefore, incumbent on 
the party committing the breach, that he should make himself 
sufl&ciently acquainted with those laws to enable him to 
comprehend his duties and respect his neighbour's rights. 

Society would have no existence without some code of civil 
government ; property could not be acquired without some law 
to govern both its acquisition and its exclusive enjoyment. 
Yet in a commonalty of people, how could individual owner- 
ship first have arisen ? Whence came the practice of defining 
individual rights to the exclusion of others? Esren to this 
day there are large spaces of open common lands attached to 
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parishes which seem to point to the fact that individaal 
ownerships in ancient times were but mere rude outhnes 
compared with the institution of indi^ddual ownership as 
existing at the present day. A common right, or a right in 
the enjoyment of that which is common to all implies merely a 
State privilege, not an individual or exclusive ownership. Take, 
as an illustration, ownership in common amongst an exclusive 
class, such as a right of common vested in freemen or 
freewomen of a borough, or the right to depasture stock on the 
common land of such borough, which may be said to imply an 
exclusive or individual ownership as distinguished from a 
common or national right. But the right of all such as a 
national right to the enjoyment of a public recreation ground 
implies only a privilege. 

When our ancestors began to assert their ownership and their 
own special right to the exclusive use and enjoyment of that 
which they held possession of it must have been done under 
some semblance of State authority, and if the State interposed, 
or assumed the authority of conferring rights and privileges, it 
became expedient to pronounce that such ownership should 
be had, held, and enjoyed subject to conditions, which 
conditions as the State grew and began to be established 
on a firmer basis, expanded into laws, and these laws were 
changed, altered, and improved from time to time to keep 
pace with the development of the natural character and the 
growth of our importance as a kingdom. Thus it is that the 
laws protecting property at the present day are connected 
like one long continuous pedigree with laws which existed from 
our remotest history. And yet there have been periods when 
the institutions of the State may be said to have been sadly 
relaxed or have fallen into disorder. One of these was the 
occasion which gave rise to the Great Magna Gharta, when 
such a disordered state of things existed as to require it to be 
laid down that " no freemen shall be disseized or divested of his 
freehold or of his liberties or free customs, but by the judgment 
of his peers or by the law of the land." In the absolute 
security which people enjoy at the present day, such a compact 
between the governing body and the nation, could scarcely be 
imagined. 
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It is important to note in going over the history of our 
earliest times, that the laws had no great relation to the 
masses of the people, who were treated merely as the machinery 
which made the power of the nobles felt. They had relation 
only to the estates and power of the chief men of the State. 
This is a singular proof of the condition of the people who 
existed in a state of bondage or villanage. National rights 
and national privileges were in great measure unknown. 
Ownership was the monoply of the few to the exclusion of 
the many. What is now a tower of strength built firmly 
upon a rock — the right of all to individual ownership — seemed 
then in ancient times but a house built upon sands. Where 
ownership now confers power, it may be said that in ruder 
times, the maxim was reversed and power conferred ownership. 
Out of the wrongs and sufferings which followed upon ownerships 
derived from power, have grown amidst the security of well 
established laws, ownerships conferred by right.* 

At the present day the right to acquire and hold property, 
whether it be a freehold in land or money and goods is the 
privilege of all, from the highest to the lowest. The mode of its 
enjoyment, however, and its transfer and sale must be governed 
by certain fixed rules and doctrines which are the very essence 
of the owner's security. But it has taken many centuries and 
much litigation to establish these rules and doctrines. Estates 
in fee simple have not always prevailed with us ; and it was 
only after many changes in our constitutional history that they 
sprung into existence at all. If in ancient times the king 
granted an estate to a deserving noble and imposed certain 
conditions in its mode of holding which gave it the character of 
a holding in military tenure, it was because the state of those 

* It is remarkable that the two greatest and most salatary social Bevolutions wnich 
have taken place in England, that Bevolution which m the 13th century put an 
end to the tyranny of nation over nation [speaking of the tyranny exercised by the 
Normans over the Saxons for some time following the Conquest] and that 
Bevolution which a few generations later put an end to the property of man in 
man, were silently and imperceptibly effected. They struck contemporary 
observers with no surprise and have received from historians a very scanty 
measure of attention. They were brought about neither by legislative regulation 
nor by physical force. Moral causes noiselessly effaced, first the distinction 
between Norman and Saxon, and then the distinction between master and slave. 
None can venture to fix the precise moment at which either distinction ceased. 
Some faint traces of the institution of villanage were detected so late as the days of 
the Stuarts, nor has that institution ever to this hour been abolished by statute. — 
Macaulay's History of England, 
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times required that it should be so. And had we not been an 
insular people, or had we been so situated as to be exposed to 
the attacks of other nations, it is very probable that the feudal 
system would have continued to a much later date, an 
institution fresh and unswerving in its rigorous exactions. 

If the Church in the middle ages was allowed to acquire vast 
estates to be devoted to the fostering aims of the Boman 
Catholic polity, it is probable that we have been more than 
compensated in the ameliorating influences and changes brought 
about by the Christian religion. 

If feudalism and military tenure were systems rendered 
essentially necessary owing to the disorder and changes which 
followed the Norman invasion, it could not be expected, nor 
probably, was it at all anticipated that a strict observance of the 
conditions of holding would at all times be rendered necessary. 
Standing armies, were not known, but the Court had its 
followers ; the country could not always be kept in a state 
of national defence upon the sole means of a proprietary whose 
connection with the original grantee in military tenure could 
be but rarely traced. Innovations and abuses during 
periods of peace and tranquility, had gradually crept in and 
become inseparable from property of the kind— licenses, 
ceremonies, wardships of wealthy heiresses, the practice of 
subinfeudation by the original grantee from the crown or 
his descendants, and a host of other burthens, had not only 
created complications but became the source of disaffection 
and discontent. The same may be said of the estates of the 
Church, though she went on gradually spreading her influence 
and vastly increasing her territorial acquisitions, abuses sprung 
up, which, though we are unable to say that the mass of the 
English people were affected by them, were yet a gradually 
growing cause of offence to the governing body. 

Estates held in military tenure and the growing wealth and 
power of the old Catholic Church were, therefore, two of the 
primary causes which led up to a change in our constitutional 
government; and the gradual sweeping away of the one, 
and the wresting of property and power from the other, were 
the means by which changes in the tenure of the soil were 
introduced. 

When the barons met at Bunnymede and demanded of John 
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the Charter of English liberties, it is clear that this was only a 
confirmation of the changes in the tenure of land and the 
liberty of the subject which had been growing with each 
succeeding generation. Out of the feudal system had grown 
abuses which were rendered intolerable and which the 
necessity of the times required to be checked. Though, as 
Hallam remarks, ** fche constitution of England has indeed 
no single date from which its duration is to be reckoned, 
and the institutions of positive law, the far more important 
changes which time has wrought in the order of society during 
six hundred years subsequent to the great Charter, have 
undoubtedly lessened its direct application to our present cu'cum- 
stances." The Magna Charta was the consequence of one of the 
many causes which had been gradually growing to tumble over 
the great institution of feudal tenures. A glance at the feudal 
system and the laws which were from time to time passed to relax 
the stem conditions of the military tenure, will shew the 
diflBculties under which alienation and transfer of property grew 
into existence. 

The feudal system means the principles and constitutions of 
feuds or lands held by military service; so that a feud may 
either be a right to land or hereditaments held in trust, or on 
the terms of performing certain conditions as military service. 
A feudatory was a tenant or vassal who held his lands of a 
superior on condition of military service ; or the tenant of a 
feud or fief. The fundamental principle of the feudal system 
was that all lands within the king's territories were treated as 
being derived from him as the superior lord. A teuant in capiti 
was a person who held direct from the crown or the king — ^^the 
head or chief. Subinfeudation was the carving out of a 
smaller estate from the lands of the original feud or baron who 
held his estate under original grant from the king. Fealty was 
the faithful adherence of a tenant or vassal to the superior of 
whom he held his lands. When a tenant in capiti of the Crown 
died his lands were seized by the king's escheater until it was 
ascertained who was the next heir and whether he was under 
age. If a minor he or she became a ward of the Crown. If a 
lady so much the worse, as virtually she wus unable to marry 
except with the consent of the king or his nominee. And 
generally opportunities like these were seized upon to make a 

R 
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profitable transaction out of the matter by marrying a wealthy 
heiress to a needy courtier. The king's escheator being in 
possession, application had to be made to the authorities of the 
Crown for writs of diem clawtit extremum, which were the 
ordinary authority under which the escheators in the different 
counties in which the deceased had land, acted in the 
enquiry what, the manors were and to whom they 
ought to descend. In general, when a great man died 
without heirs, there was a general scramble among other great 
lords for his lands, possession being held to be nine points of 
the law. 

The following extracts from legal works bearing on the subject 
of alienation and transfer of land, will show the importance of 
the changes which were taking place to crumble away what was 
undoubtedly in the Conqueror's mind meant to be the great 
bulwark and security of his kingdom. 

The feudal system was directly opposed to those more wise and Uberal views 
which have now long prevailed. It is indeed generaUy admitted that nnder the 
Saxon sway the power of alienating real property (that is a freehold estate) was 
altogether unrestrained, and that the land first ceased to be alienable when the 
feudal system was introduced into this country shortly after the Norman conquest ; 
for although the Conqueror's rights to the Crown of England seem to have been 
formed on title and not on conquest, yet according to the fundamental principle of 
that system, all land within the king's territories was held to be derived either 
mediately or immediately from him as the supreme lord, and was subject to those 
burthens and rentrictions which were incident to the feudal tenure. Now this 
tenure originated in the mutual contract between lord and vassal, whereby the 
latter, in consideration of the feud with which he was invested.bound himself to render 
certain services to the former, and as the feudatoiy could not, without the consent 
of the lord, substitute the service of another for his own, so neither could the 
lord, without the feudatory's consent, transfer his fealty and allegiance to another. 

It is however necessary to bear in mind the distinction which was recognised by 
the feudal laws between alienation and subinfeudation, for although alienation, 
meaning thereby the transfer of the original feud and substitution of a new for the 
old feudatory, was stricUy prohibited, yet subinfeudation, whereby a new and 
inferior feud was carved out of that originally created, was practised and permitted. 
Moreover as feudatories did, in fact under color of subinfeudation, frequently 
dispose of their lands, this practice which was in its tendency opposed to the spirit 
of feudal institutions, was expressly restrained by the S2nd chapter of Magna 
Gharta. which was merely an affirmance of the common law on this subject, and 
which -allowed the tenants of common or mesne lords — ^though not it seems such as 
held directly from the Crown — ^to dispose of a reaeonable part of their lands to 
subfeudatories. The right of subinfeudation to the extent thus expressly allowed 
by statute evidently prepared the way for the more extensive power of alienation 
which was conferred on mesne feudatories by the statute quia emptores 18, £d., L 

This statue, which effected indeed a most material change in the nature of the 
feudal tenure by permitting the transfer or alienation of lands in lieu of subinfeu^ 



269 

dation, after stating by way of preamble that in conseqnenoe of this latter practice, 
the cliief lords had many times lost their escheats, marriage, and wardships of lands 
and tenements belonging to their fees, enacted that ^*from henceforth it shall be 
lawful for every freeman to sell at his own pleasure his lands and tenements or part 
of them, so that the feofifee (the purchaser) shall hold the same lands and 
tenements of the chief lord of the same fee, by such senrice and customs as his 
feoffee held before. 

This statute did not extend to tenants in capiti and, although by a subsequent 
statute it was declared that no one holding of the Crown by military service should 
alien the greater port of his lands, so that enough shall not remain for the due 
performance of such service, from which it has been inferred that prior to this 
enactment tenants in capiti possessed the same right of subinfeudation as ordinary 
feudatories possessed prior to tne statute quia emptoreSf yet it dees not appear that 
even after the statute, de prarogatioe^ alienation of any part of the lands held in 
capiti ever occurred without the king's licence. At all events, this question was set 
at rest by the subsequent statute 81, Ed., 3, cap. 15, which rendered valid such 
alienation as had been made by tenants holding under Henry III., and preceding 
sovereigns, although there was a reservation of the royal prerogative as regarded 
alienations made during the reign of the first two Edwards. 

Gifts of land were, in their origin, simple, without any condition or modification 
annexed to them, (such as the limitation to the heirs of the body of the donor) and 
although limited or conditional donations were gradually introduced for the purpose 
of restraining the right of alienation, yet since the Courts construed such limitations 
liberally, in order to favor that right which they were intended to restrain, the 
Statute of Westminster, 2-13, Ed. I., usually called the Statute de Denis ^ was passed, 
which enacted " That the will of the giver, according to the form in the deed of 
gift manifestly expressed, shall be from henceforth observed, so that they to whom 
the land was given under such condition shall have no power to alien the land so 
given, but that it shall remain unto the issue of them to whom it was given after 
their death, or shall revert unto the giver or his heir if issue fail. * The effect, 
therefore, of the above statute was to prevent a tenant in tail from alienating his 
estate for a greater term than that of his own life, or, rather, its effect was to 
render the grantee's estate certain and indefeasible during the life of the tenant in 
tail only, upon whose death it became defeasible by his issue, or the remainder, 
man or reversioner. Prior to this Act, where land was granted to a man and the 
heirs of his body, the donee was held to take a conditional fee-simple, which became 
absolute the instant issue was born, but after the passing of the statute de Denis^ 
the estate was in contemplation of law, divided into two parts, the donee taking a 
new kind of particular estate, which our judges denominated a fee tail, the ultimate 
fee simple of the land, expectant in the failure of issue, remained vested in the 
donor. At last, says Lord Mansfield^ the people having groaned for two hundred 
years under the inconvenience of so much property unalienable, and the great men, 
to raise the pride of their families, and (in those turbulent times) to preserve their 
estates from forfeitures preventing any alteration to the Legislature, the judges 
adopted various modes of evading the Statute de Denis ^ and of enabling tenants 
entail to charge or alien their estates. 

The practice introduced by the judges became firmly established in the reign of 
Henry YIH., when an Act was passed declaring that on the tenant in tail executing 
a certain legal process called a fine, it should be a bar to the isiue in tail. And 
finally by the Statute 8 and 4, Wm. lY., cap. 74, it was provided that the tenant in 
tail may, by any species of deed duly enrolled in Chancery, or otherwise made in 
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oonformity with the Act, absolutely dispose of the estate of wliich he was seized in 
tail, in the same manner as if he were absolutely seized thereof in fee. 

The power of disposing of land by will was quite as much opposed to the poHcy 
of feudahsmf and consequently, although land in this country was devisable until 
the Conquest^ yet it shortly after ceased to be so, and remained inalienable by will 
jantil the Statute 32, Hcory VUI., cap. 1. It appears that by this statute some 
restrictions were imposed upon the right of alienating, by will, lands held by 
military tenure, yet since such tenures were, by the Statute 12, Charles 11., cap. 24,* 
abolished, we do, in fact, derive from the Acts passed in the reign of Henry YIII. 
the important right of disposing by will of all (except copyhold) lands and 
tenements, as a privilege, which received some important extensions by the Statute 
1, Vic, cap. 26, which attaches to all real and personal estate to which an individual 
may be entitled at law or in equity at the time of his death. 

We thus see how the changes in the feudal system were 
gradually, yet surely, effected. During these changes in the 
laws let us see what the actual condition of the kingdom then 
was. Only a comparatively small portion of the soil could 
have been under a rude state of cultivation, the masses were in 
no great measure affected by the changes — they went on tilling 
the land and doing homage to the lords and carrying out the 
services of the courts, but they were not immediately concerned 
in the changes which were brought about by the proprietors, or 
those of whose names the estates became the mere representative 
power. Members of the nobility frequently came under the 
displeasure of the sovereign, and — sic transit gloria mundi — 
their estates became forfeited, and passed, by the will or 
pleasure of the king, to the power and influence of some other 
noble, to whom they were fresh granted, and with the estates, at 
one period, passed the bondmen or villeins who should choose to 
come in and do fealty to the new lord ; the estates of others 
became escheated for the want of heirs ; and the property of 
those who had died leaving infant heiresses had passed under 
the protection and wardship of the supreme authority of the 
State, Conflicts between one noble and his retainers, with 
another noble and his bondmen or subfeudatories over the 

* One fresh concrssion, a concesBion in which the Cavaliers were even more deeply in- 
terested than the Koundheads was easily obtiiined Irom the restored king. The military 
tenure of land hud been originally created as a means of national defence. But in the 
course of ages whatever was useful in the institution had disappeared, and nothing was left 
but ceremonies and grievHuces. A landed proprietor who held an estate under the Crown 
by knight-serViCe— and it was thus that most of the soil of 1<<ngland was held— had to pay a 
large fine on coming to his property. He could not alienate one acre without obtaining a 
licence. Wben he died, if his domains descended to an infant, the sovereign was guardian, 
and was not only entitled to great part of the rents during the minority, but controlled the 
ward in marriage. These abuses had perished with the monarchy. That they should not 
revive with it was the wish of every landed gentleman in th& lungdom.—Lord Macaulay't 
History of England. 
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disputed right to some property or estate were frequently 
occurring, so that it became a common feature of those 
mediaBval times to hold as much by might as by right. A purely 
freehold estate or fee simple, unhampered with any burthens of 
homage or duty to some superior lord, was, perhaps then 
unknown, and what one person might have held to-day, through 
the power and influence of some great man, might be lost 
to-morrotv through his fall, and so for a long period it remained 
that the character of a man's holding was one of mere possession^ 
with the tillage of the soil handed down from father to son, or 
from one husbandman to another, with a total absence of any 
transaction in connection with it having the merest semblance 
or feature of being purely and legally a commercial one. And 
during all these troublous and uncertain times, the majesty of 
the law, like some mysterious shadow in a sunshine and mist, 
at one period coming out in bold and material shape, and at 
another, as dark clouds of conflict beat across its path, receding 
into but a mere vague outline, — ^gradually asserted itself, and 
the people acquired firm hold of their estates, and looked 
about them with some assurance as to the mode and manner of 
their disposition. 

The characteristics of property and its division into classes 
can only really be understood by a closer study of the laws 
which aflfect it. To many minds it is incomprehensible why 
property (both ownerships in land and ownerships in money 
and goods) should not be governed by common rules of descent. 
So far as personal enjoyment is concerned they undoubtedly are 
governed by common rules ; but as affecting the mode of 
transfer and descent they are distinguished, and are con- 
sequently affected by distinct laws. 

A freehold interest in land is a mode of enjoyment of property 
indigenous to our constitutional system, and is the natural 
offspring of the great changes and epochs which occur in our 
national history. Dismissing the ancient tenures of land, we 
will take a view of the modern aspects of property. * Real 
property * and * Personal property ' are now the two great 
distinctive phrases in the definition of ownerships. Land and 
houses which are held in fee and are called freehold estates, 
partake of the character of real estate ; but lands and houses 
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which are held for a less estate, as for a term of years, are 
treated as chattels real, liable to the same mles as money and 
goods and all kinds of moveable effects and securities for money 
which are called personal property. 

Freehold property held in fee simple became to be so described 
because it implies a simple inheritance clear of any condition, 
limitation or restriction to any particular heirs and descendable 
to the heirs general whether male or female, lineal or collateral. 
A freehold or fee simple estate may be reduced in its character 
to limitations and uses affecting the interests of the beneficial 
owners therein, which, though restricting such interests, may 
yet leave the estate as a whole (stripped of the limitations to 
which it may be subject) a freehold estate, for example a 
freehold estate may be subject to limitations or estates in tail. 
The application of the term fee simple applies more to the 
descendable or disposable interest of the party claiming the 
estate than to the estate itself. 

To illustrate our meaning, we will suppose A. is seized or is 
owner in fee simple of some meadow, that is to say, is entitled 
in such a manner as to give it the character of a freehold estate. 
He dies intestate — that is without having made a will disposing 
of it — Cleaving three sons and one daughter. The land, from the 
fact of its being freehold, will be subject to the rules of 
primogeniture and will descend to the eldest son in exclusion 
of the two younger sons and only daughter.* On the other 
hand had A. been entitled to home meadow for a term, say, of a 
1,000 years, that is being entitled in such a manner as to give it 
the character of a personal estate — and he had died intestate, 
it would have gone to his next-of kin, that is, his widow (if any) 
as to one-third and all his children in equal shares as to two- 
thirds, and letters of administration of the irtestate*s effects 
(including home meadow) would have to be taken out and 

administration duty paid thereon. 

— - . 1 I ■ I ■ 

* This right of primogeniture in males seems anciently to have only obtained 
among the Jews, in whose constitution the eldest son had a double portion of the 
inheritance in the same manner as with us, by the laws of king Henry I., the eldest 
son had the capital fee or principal feud of his father's possessions, and no other 
pre-eminence, and as the eldest daughter had afterwards the piincipal mansion when 
the estate descended in coparcenary. The Greeks, the Bomans, the Britons, the 
Saxons, and eyen originally the feudists divided the lands equally, some among all 
the children at large, some among the males only. But when the emperors began 
to create honorary feuds or titles of robility, it was found necessary in order to 
preserve their dignity, to make them impartible, and in consequence descendible to 
^'^^ eldest son alone. — BUickstone^s Commentariet. 
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Real property may be granted and conveyed by deed unto and 
to the use of the grantee, bis heirs and assigns, or the same 
may be devised unto a devisee absolutely, and by either of these 
methods the property would be said to be vested in the grantee 
in fee simple, and he would be entitled to dispose of it in such 
mai;mer as he chose. 

On the other hand, if a freehold property were granted by 
deed or devised by will to A. for life, and after his decease to his 
first and every other son in tail male. A. would be said to take 
an estate for life — ^that is as tenant for life — and B., his eldest 
son, an estate tail. 

Foimerly, as we have seen in one of the preceding chapters, 
the estate tail of B. could not be barred or got rid of, that is, 
he could not dispose of the estate in exclusion of his heirs — 
but his estate tail would descend to his eldest son and so on in 
succession to th& issue, and if the issue of B. failed, the estate 
would go to^.'« second son, and his issue in tail, failing which, it 
would go to the third son of A, and his issue in tail, and so 
on. But as such a mode of tying up property and restriction 
on alienation became oppressive and was contrary to a sound 
and wholesome national policy,* alienation was gradually, and 
subject to certain formal legal processes, permitted, and now by 
the present state of the law a tenant in tail, with the consent of 
the tenant for life in possession (who is termed the protector) 
and if there be no tenant for life then the tenant in tail alone, 
may execute a deed, called a disentailing deed, which must be 
enrolled in Chancery, the effect of which will be to bar the 
estate tail and vest the property in the tenant in tail, in fee 
simple. By this process estates which have been allowed to 
descend for many generations in a family are got rid of by a 
spendthrift or unfortunate heir, or by a frugal one, fully 
impressed with the importance and trust reposed in him by his 
ancestor, re-settled again. 

We will now endeavour to illustrate the example of a family 

* The practice of preventing alienation by the heirs by tying up the property or 
entailing it must have obtained deeply rooted hold in the minds of the people, for 
it is not only the popular theme of the novelists to picture the heir in possession of 
some vast estate descended in unbroken succession for many generations, which he 
is incapable of touching, but the minds of the people in country districts are fully 
imbued with notions of the impossibility to alienate property of this kind. 
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property being settled, this may not be a question much 
affecting the auctioneer, but to follow out the general intention 
of this chapter we will treat of it. A landed proprietor ^. is in 
possession of an estate which had been settled by his grand- 
father by will in the manner pointed out, the grandfather 
having by his will limited the estate to his son for life with 
remainder to the son's issue in tail. (It should be here mentioned 
that the law does not permit property to be tied up or alienation 
restricted for more than a life or Uyes in being, and 21 years 
after. So that had the grandfather given the estate to the son 
for life, and after his decease to his (the testator*s) son's son 
(unborn) for life and after his decease, so on tying up the estate 
for an indefinite period, the devise would have been void as 
contrary to the rule as to perpetuities, or would have fallen 
within what the lawyers term the doctrine of cypres, the estate 
would go in such a manner as to approximate to the wish of the 
testator, consistent with the rules of law — in other words the 
estate would be held to be vested in the son for life, with 
remainder to his issue in tail.) To return to the preceding 
example. A. the grandson, being in possession as tenant in tail, 
has several sons and daughters. He wishes the property to be 
perpetuated in the family so far as the law permits. He 
executes a disentailing deed enrolled in Chancery, which 
changes his estate tail into an estate in fee simple. He 
then executes a new deed which is termed a re-settlement of the 
family estates. 

By this deed he conveys the property to trustees and probably 
reserves to himself and his eldest son (who may be called his 
heir in tail apparent) a joint power of appointment over the 
whole estates. This power of appointment is the keystone 
of the fortress. The perfect dominion over the property is still, 
retained by father and son, so that, if need be, they sell a 
portion of the property under the power of appointment. The 
estate is then limited to such uses as the survivor of father and 
son shall appoint. Then by the same deed, according to 
practice, follow the limitations of the estate in settlement. 
The first life interest is'limited to A. and after his death then to 
A.*s son for life, and after the death of the survivor of A. and his 
son then to the issue of A,'s son in tail, and in default of issue 
so on in order of precedence, the estate is limited to the 2nd| 
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8rd, and 4th sons of A. and their issue in tail, and in default of 
such issue, to the daughters and their issue in tail. Under the 
deed there is generally a power reserved for raising portions for 
the younger children. These crumbs or portions from the rich 
man's table are generally all they may expect to get unless the 
mother (A.'s wife) is a lady of fortune, whose property, being 
money, is generally looked upon by custom to go to the younger 
fledglings. This practice of entailment is looked upon in a 
radical sense as injurious to the national prosperity, but the 
writer cannot help feeling that the practice of maintaining the 
patrimonial estate has a contrary effect. The younger sons 
are drafted out into the legal, clerical, military, or commercial 
world, embued in the traditions and respect and profiting by the 
position of their family, and thus frequently, through the 
example of family tradition, make their undertakings a success, 
and the daughters, profiting by the family position, make 
respectable matches. 

To continue the discussion of a family settlement, we will 
return to the power of appointment reserved to A. the father and 
the son jointly, or to the survivor alone. This power is 
important from many points of view. A man having an 
absolute power of appointment over a freehold estate, is able 
to appoint it by way of sale, mortgage or re-settlement. Should 
therefore the grandson of A, (the person to whom the estate in 
re-settlement is limited in default of appointment) turn out to 
be a person unUkely to retain the family honor and dignity, A, 
and his son, or the son as the survivor, would as soon as 
possible exercise the power of appointment and re-settle the 
estate, giving A.'s grandson an estate for life with the proper 
restrictions and conditions. 

Such are the means by which the estates of the nobles and 
large landed proprietors are dealt with, and thef practice 
cannot be looked upon otherwise than with veneration and 
respect. 

A man entitled to an absolute estate in fee simple may sell it 
to another, he may devise it by will, or he may settle it in 
almost any manner he may feel disposed, provided the settle- 
ment of it be within the rules of law, relating to the disposition 
of freeholds, or be within the bounds of reason and common 
sense, and compatible with public policy and popular usage. 
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For example, he conld settle the estate on his son's marriage 
for the benefit of his son and his issue, yet he could not settle it 
upon trust for the benefit and advancement of the Eoman 
Catholic religion, as this being a Protestant country it would be 
contrary to sound public policy to permit a man to settle his 
estate to uses which would be repugnant to the national 
feeling and the national interest and prosperity; though 
there are certain charitable and religious uses to which 
a man may convey a freehold provided the deed is made 
for bona fide valuable consideration, and if not now so 
made and executed, and enrolled within a certain time 
previous to his death, it will be void. Neither can a 
man devise by his will freeholds to charitable uses. This 
statute restricting conveyances for charitable uses and pro- 
hibiting devises of the same by will was passed in the reign of 
Geo. II., and is known as the Mortmain Act. After the 
destruction of the monasteries and religious houses by Henry 
YIII., there were found certain adherents of the old order of 
things, who placed themselves under papistical influences and 
the practice of testators in their dying extremities, devising 
property to the disadvantage of their lawful heirs, grew to such 
an alarming extent that the Legislatmre stepped in and put a 
stop to it. It is said that a man cannot devise an estate for 
the benefit of natural childreh yet imbom, for that would be 
contrary to public morality. 

Every owner of property must defer to any measure which 
the Legislature may decide would promote the public good, but 
he is entitled to fair compensation for the sacrifice of his rights. 
Consequently a railway company may be empowered to cut 
through a man's estate, and they may come in and acquire what 
lands they may require for the purpose. They are said to be 
governed and controlled not only by their special Act, but by the 
Land Clauses Consolidation Act, 8 Vic, cap. 18, which is 
usually with all companies of a public character incorporated 
with their special Act. By the 127 sec. of this Act it is 
provided that the promoters must sell their superfluous lands ; 
the sale must be effected within the period prescribed, or if no 
period is prescribed, then within ten years after the expiration 
of the time limited by the special Act for the completion of the 
works. Sec. 128 is very important as affecting prior owners 
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it enacts that the superfluous lands must be first offered to the 
owners of lands from whom thiey were originally taken, or to 
adjoining owners. Sec. 129 provides that the right of pre* 
emption must be claimed within six weeks after the offer of 
sale ; and sec. 130, if the person entitled to such pre-emption 
be desirious of purchasing, and such person and the promoters 
of the undertaking do not agree as to the price, then such price 
shall be ascertained by arbitration. The case of May v The 
Great Western Railway Company, illustrates the above. The 
defendants, after notice to treat, purchased by agreement, 
land of the plaintiff which was marked upon the plans 
deposited as being partly within and partly beyond the line 
of deviation. On part of the land they constructed their 
railway, and on part deposited chalk and soil which in 
making the railway was excavated from a cutting. After 
the construction of the railway, the defendants for several 
years let the land on which the chalk was deposited to tenants 
paying rent. It was held that the whole of the land was 
land acquired under the Land Glauses Consolidation Act, and 
was superfluous land, which remaining unsold after the pre- 
scribed period vested in the owners of the adjoining lands. 
By a subsequent Act obtained by the defendants, they were 
empowered to retain and hold any lands belonging to them, 
and which had not yet been applied to the purposes of the 
company, for a period of ten years after the passing of 
the Act. It was held that this enactment did not defeat 
a right to unsold superfluous lands which had vested under 
the Land Glauses Act at the expiration of the time limited 
before the passing of the subsequent Act. 

It would be impossible in a work of this kind, and, indeed, is 
unnecessary to give particulars of the descent of freehold property 
in cases where the owners die intestate. For all we have 
intended and wish to convey in this chapter is a general 
conception of some of the most important formulas connected 
with real and personal property. Primogeniture, it is said, 
is a custom only, and not a right. But it took many centuries, 
following the Norman conquest, to firmly establish it, and only 
after much litigation and many deadly feuds among the nobles 
did the rights of the eldest override the wrongs of the youngest. 
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What helped, undoubtedly to establish the custom was the 
practice of the nobles and landed proprietors to entail their 
estates to enable their successors to keep up the dignity of the 
title. And we now find the practice has so expanded that 
all large landed proprietors now entail their estates in order 
to keep up the dignity of a name. 

We have now seen that the rule in descents (that is freehold in- 
herited through intestacy or a want of disposition of the property) 
is that amoDgst males of equal degree the eldest shall always 
inherit land in preference to the others, and with females of 
equal degree they shall inherit as coparceners. The few 
exceptions to this rule are lands of gavel kind, tenure, (some 
lands peculiar to the county of Kent) which descend to aJl the 
males in equal degree together. Borough English lands, to 
which the youngest son succeeds and not the eldest, and 
copyhold lands, which descend according to the custom of the 
manor to which they belong. 

Copyholds are lands holden by copy of court roll, that is 
the muniments of title to such lands are copies of the roll 
or book in which an account is kept of the proceedings of 
the court of the manor of which the lands are parcel. Having 
examined the laws affecting property thus far, we may venture 
to remark that the institution of copyhold estates appear to be a 
remnant of Saxon institutions which probably survived the 
introduction of feudalism. An estate in copyhold is in 
construction of law merely an estate at the will of the 
lord of the manor. Copyholds are incapable of becoming 
vested by the ordinary mode of conveyance, and are only 
capable of becoming vested at law in any person by an 
admittance as tenant of the lord of the manor. Copyholds may 
be enfranchised. An enfranchisement is the conversion of a 
copyhold unto a freehold tenure, and is effected either by the 
lord conveying the fee simple to the copyholder or releasing to 
him his seignorial rights. 

Copyhold tenure is the one great connecting link, fast 
breaking under the practice of enfranchisement, between the 
present and a past age, an age which probably preceded 
feudalism, feuds, and feudatories. The Com-t roll, the lord of 
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the manor, the ancient rents, suits, and services, the Courts and 
customs, (though the latter retain some of their ancient mimicry) 
are a mere sham compared with the Courts of the past. In the 
old days when the manor was a track of primeval wood, pasture, 
and waste, but thinly populated, rent was chiefly paid in kind, 
tenants sent up to the castle regular supplies of com and 
produce, for the subsistence of the barons or chief lords and 
their retainers, though most of the woods and hunting grounds 
supplied flesh enough for their wants ; what most harassed and 
perplexed the tenant was the frequent raids made upon his 
cattle, and his being impressed into the party quarrels of his 
chief. 

The interest of the tenant (though nominally holding at the 
will of the lord) became vested and descendable according to 
custom of the manor. The time, however, cannot be far distant 
when copyholds will have become extinct. 

On a purchase of land the purchaser is, in the absence of any 
special stipulation to the contrary, entitled to the title deeds, 
unless they relate to any other property retained by the vendor, 
when it seems he may retain them, but the purchaser can have 
them covenanted to be produced to him. 

If an estate is sold in lots, the purchaser of the largest lot 
may claim the deeds in the absence of express stipulation. 

All persons succeeding, on the death of a person, to an 
interest in land, are liable to the payment of succession duty 
according to the degree of relationship they hold to the person 
who devised or settled the land, a stranger in blood, or a person 
of a very remote degree of relationship, paying the highest rate 
of duty imposed — 10 per cent. — a natural born child is treated 
as a stranger. 

Leaseholds are also liable in the same way, and in addition 
are liable, as we before remarked, to the payment of probate or 
administration duty, and such leaseholds should be valued for 
the purpose of such payment, but it seems that the authorities 
will take a valuation by an unauthorized person, if, in their 
judgment, the valuation appears consistent with the rental, and 
otherwise fair and reasonable. This practice of the authorities 
opens the door to a very loose manner of paying duty, and 
looks like an infringement of the legitimate offices of a licenced 
valuer. 
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The system of land transfer by deed has now been in practice 
for many centuries. In many instances previous to its systematic 
establishment a sale or transfer of land was effected orally, that 
was, to make it the subject of transaction much in the same 
way as we should articles of merchandize. But these were in 
the rudest times of our history, when the entire population of 
the kingdom was not as much as bome of our large manufacturing 
towns ; when land had, perhaps, risen to the fabulous price of a 
few shillings per acre, and our laws and our constitutional 
system were yet in their infancy. The gradual and improving 
growth of a better system began to be effected, not only because 
learning and the art of writing began to be disseminated by the 
monasteries, but; because under the practice of oral sales and 
purchases men were defrauded of their rights — heirs stepped in 
and disputed the transactions of their ancestors, and thus 
htigation and confusion arose to an endless degree. 

The forms of deeds of conveyance founded upon the forms 
and the practice of the Norman lawyers, though rude and 
obscure, yet expressed sternly and vigourosly the compact 
between one individual and another, and out of them, and still 
retaining in many respects their vitality and force, have grown 
the many legal forms and precedents which are now in use, 
owing their perfection not only to the ability of our ancient and 
eminent lawyers, but to the litigations and disputes over 
questions which their conciseness and obscurity had not 
provided for ; built up, as it were, point by point, until now we 
find that so deeply rooted has the mode of transfer by deed 
grown into the minds of the many small landed proprietors 
throughout the kingdom, that it would be difficult in many 
cases to convince them that without ** their writings," (which 
are in some districts quaintly and almost affectionately referred 
to by the country people as " their showings ") they are the 
actual proprietors of the soil which the deeds profess to represent. 

Several successive attempts have been made to introduce a 
cheap system of land transfer, and deal with the land much in 
the same way as stocks and shares are dealt with by transfer by 
script, but these attempts have been made without due regard 
to the prejudices and feelings of the majority of the small landed 
proprietors of the country, and this has been done under the 
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impression that it was in that direction with reference to law 
costs that the shoe pinched. The outcrj' has not really been so 
much against the costs connected with the conveyance of land, 
— for no system can or might dispense with a proper investiga- 
tion of title, and the right of the purchaser to have a properly 
authenticated parchment deed as evidence of his holding — but 
chiefly against the enormous costs incurred in suits and legal 
proceedings in the Courts, and on borrowing money on mortgage 
security when the borrower is at the mercy of the lender's 
professional man, and in the mode adopted by public companies 
in the acquisition of land, to investigate title, and prepare 
deeds of conveyance in the same way as private individuals. 
These latter causes are the matters most needing reform. Take, 
for instance, the question of railway and other public companies, 
who are authorized to take and acquire land for the purposes of 
their works. The acquisition of lands by those companies ought 
to be a sufficient notice to all owners and parties having an 
interest in the land, and the mere investigation of the title of 
actually existing claimants, and a receipt for the purchase 
money, with the plan of the lands taken, coupled with an Act 
of Parliament, ought to be sufficient to vest the lands so 
acquired in the respective companies. But these are questions 
really beyond the scope of this work. We will conclude the 
discussion of this part of the subject by merely stating that the 
last Land Transfer Bill, introduced by Lord Caimsy or through 
him, by a Conservative Government, was the most Eadical and 
Democratic system which a leading member of a Conservative 
Government could thrust upon a sensitive and deeply prejudiced 
landed proprietary. 

Having now given the reader a faint outline of the mode of 
dealing with freehold property, we will endeavour to give a 
short account of the laws relating to personal property, goods, 
and chattels. 

Beal estate has existed from time immemorial, for wherever a 
man pitched his dwelling there he acquired an interest m the 
soil, but personal effects, or thinfi:s moveable, have grown up 
according to the exigencies and requirements of the times in 
which they were created. For instance, the vast amount of 
personal property represented by the national debt has arisen 
with the impecuniousness of the State. The personal property 
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invested in railway and other public works has grown with the 
invention of railways and the discovery of new industries. 
Perhaps the personal chattels of the whole kingdom in the old 
times might not have amounted in value to the wealth, in 
personal property, of a single individual of the present day. 
Judging from history of our earliest times, the personal property 
of the comparatively few great men living in those times, 
consisted, besides cattle, horses, and sheep, of their apparel, 
and a few luxurious articles of furniture imported from the 
Continent. As time advanced, and our intercourse with the 
Continental States increased through our wars with them, 
merchandize, grew up and ships were built, and slow, yet sure, 
the wealth of the nation increased, until, in some particular time 
of our history, the interest in questions affecting personal 
property became greater than those affecting lands and real 
property. 

Personal effects comprise money, securities for money, stock- 
in-trade, goods, furniture, and all property of a perishable 
nature, besides leasehold interests in land or houses, and in 
proving a testator's wiU, or in taking out letters of administra- 
tion to an intestate's effects, the value of all these interests must 
be ascertained in order that the executors or intended adminis- 
trator may ascertain under what sum the effects must be sworn. 
If the deceased had a reversionary interest in a sum of money 
expectant on the decease of another, the value of that sum at 
the time of taking out the probate or obtaining administration 
must also .be ascertained and included in the account of the 
personal estate. 

If a man make a will devising and bequeathing his real and 
personal estate and effects, the executor's power over the real 
estate extends to the indebtedness of his testator, — that is, if 
the personal estate be insufficient to pay the debts, the executor 
can have them raised and paid out of the real estate.* An 
executor's power over a deceased's personal estate is paramount 
to all other interests, and until the estate has been wound up 
and the liabilities discharged, the interest' in the executor 
remains, so that if the deceased had a mortgage debt secured 
and owing to him, which he specifically bequeaths to a legatee, 
such legatee must have a legal transfer of the mortgage made 
to him by the executor, t 

♦ 22 and 23, Vic, cap. 36. ' 

t When the wiU has been proyed it is the duty of the executor to pay the 
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Where a testator devises property upon which he owes a 
mortgage, or the deeds of which he may have deposited as 
security for the money lent, the devisee is not entitled to have 
the debt discharged out of the personal estate unless the 
testator had so directed, but must take the devised property 
subject to the mortgage ; and this is so even where a testator 
bequeaths his personal estate subject to a general direction for 
the payment of his debts, funeral and testamentary expenses. 
It is now, in fact, assumed that had the testator intended that a 
mortgage debt owing out of devised property should be discharged 
out of the personal estate, so as to leave the devised estate free, 
he would so have directed by his will.* 

It is the duty of the executor to ascertain, by every means in 
his power, of what effects the testator died possessed. He is 
entitled, as part of the personal estate, to a proportion of the 
rents of all the freeholds down to the day of the testator's 
death. He calculates interest on all securities, dividends on 
shares and stock, forming the personal estate, and the total 
gross amount of such personal estate and effects will represent 
the capital of the trust estate. He cannot, in proving the will, 
take into account the que stion of debts owing from the testator 
except in the case of a mortgage debt owing out of a leasehold 
estate forming part of the testator's estate, which, by a recent 
alteration in the law, the executor is allowed to deduct, t 

The will being proved, he proceeds to get in the estate, and 
apply what may be necessary in discharging the testator's debts. 
All executors and administrators are bound to make a return 
within about twelve months from the testator's death, of all the 
estate and effects the deceased died worth, and all the debts and 
liabilities owing thereout. This return is called a " Residuary 

testator's debts out of the personal estate to which such executor becomes entitled by 
virtue of his office. For this purpose the executor has reposed in him, by law, the 
fullest powers of disposition over the personal estate of the deceased, whatever 
may be the manner in which it has been bequeathed by the will. And in the 
event of a sale of any such property by the executor, the purchaser is not bound to 
enquure whether there are any debts remaining unpaid, for in the absence of evi- 
d«duce to the contrary, the executor is presumed to be acting in the proper discharge 
of his office. Nor is the purchaser at all concerned with the application which the 
executor may make of the purchase money, but the executor's receipt will be a 
sufficient discharge for the purchase money, and he alone will be responsible to the 
creditors and legatees for its due application. — See Williams on Executors. 

* 3, V\rill. IV.. cap. 104 ; 11 and 12, Vic, cap. 87 ; 17 and 18, Vic, cap 113. 

t31 and 32. Vic, cap. 181. 

S 
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Account," and is made out on a printed form, number 8, 
supplied by the authorities, (in the country by the Post- 
masters). This account will show the balance of the testator's 
estate, remaining after payment of debts, &c., and upon this 
balance duty must be paid according to the degree of relationship 
of the legatees, or next of kin to the testator or intestate. In 
the case of specific legacies and annuities, separate forms are 
supplied for payment of the legacy duty. 

The account having been passed at the legacy duty office, and 
the duty paid, it only remains for him to hand oyer the balance 
to the parties entitled, taking a receipt, and where the estate is 
large, a release and indemnity in respect of all future claims, 
liabilities, &c., he may have incurred or be liable to, by reason 
of his having taken upon himself the office of executor. An 
executor or trustee distributing an estate (if his testator were 
engaged in business, and there were possibly matters outstanding, 
the existence of which the executor had no means of ascertain- 
ing) usually advertises to the creditors to send in their claims, 
in order to protect himself against future claims.* Another im- 
portant liability which at estator or intestate may have incurred 
is in respect of covenants for repair under building or repairing 
leases — though the lessee or his executors or administrator may 
sell the property, it seems that the personal liability of the 
original lessee by virtue of the covenants in the lease, still re- 
mains, and if his executor or administrator part with' the assets 
he may at some future day be called on under those covenants. 
It is true he may follow those assets into the hands of the 
legatees or next-of-kin, but it would not be advisable to rely 
upon his being able to do so, he therefore, not uafrequently 
retains in his hands a sum of money or pays it into Court 
to meet those liabilities, and to indemnify him against any 
further claims in respect of them. 

We have already seen in cases where an auctioneer is an 
executor he cannot make costs out of his testator's estate unless 
specially authorized. With regard to the duties of executors 
generally, they should so manage the estates of their testators 
that they may not be charged with negligence or neglect through 
which legatees or others may suffer a loss of interest on their 

« 22 and 23, Vio., cap. 85. 
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legacies. There are two grounds upon which an executor or 
administrator may he charged with interest.* First, that he 
has been guilty of negligence in omitting to lay out money in 
his hands for the benefit of the estate. Second, that he himself 
had made use of the money, or has committed some misdefea- 
zance to his own profit and advantage. First, as to neglect on 
the part of an executor in not laying out balances. It frequently 
may be necessary and justifiable for an executor to keep large 
sums in his hands to answer the exigencies of the testator's 
affairs, especially in the course of the first year after the 
testator's death. But if the executor keep money in his hands 
without apparent reason or necessity, then it becomes a question 
of negligence or breach of trust, and the Court will charge 
interest. The rule is that where negligence alone is imputable 
to him in respect of balances he ought to have laid out, 
there has been a direct breach of trust, and the executors may 
be charged with a higher rate of interest. Hence the' settled 
rule is that if a trustee, having money in his hand, knowingly 
applies it to his own use or in his trade, he shall be charged 
with interest at the rate of 5 per cent. 

If a man die intestate there are certain rules by which his 
personal estate wiU be divided between his next-of-kin. The 
statutes relating to the distribution of intestates' effects are 23 
and 24, Car. II., cap. 10; 29, Car. II., cap. 80 ; 1, Jac. II., cap. 
17 ; and 86 and 87, Vic, cap. 52. 

The next-of-kin of an intestate are those standing in that 
degree of relationship to the deceased as would leave no others 
to come in between. As, for instance, if he left a widow and 
children, these would take preference of relations of the next 
degree, — ^that is, the brothers and sisters, father or mother, of 
the deceased. Some of the principal rules in cases of intestacy 
are as follows : — If the intestate die, leaving a wife and child or 
children, his representatives take in the following proportion : — 
one-third to the wife, and the rest to the child or children. If he 
left a wife only, she takes half, and the rest goes to the next-of- 
kin, in equal degree to the intestate, or their legal representatives. 
If he left children and no wife, then all to the children. Children 
by two wives stand in the same degree. If he left a father as 



s 



*S6e Williams on Executors. 
2 



276 

the next in degree, the father takes, hut if he left a mother and 
brothers and sisters, they take equally, and so on according to 
the actual next-of-kin left by the intestate. 

If the intestate left a widow and children, the widow will be 
entitled to take out letters of administration from the Court, 
and she acts in the same capacity in regard to the estate as if 
she had been appointed executor. 

We have already seen that an executor (except in the case of 
a mortgage debt on leaseholds) is not allowed to deduct the debts 
in taking out probate ; but after they have been paid and 
discharged he is entitled to obtain a return of probate duty on 
the ground of those debts. To illustrate this, we will suppose a 
tradesman died, leaving the gross amount of his stock-in-trade, 
book debts, and other personal property, worth i910,000. The 
executor proving the will must take out probate under that 
amount, notwithstanding that his testator may have owed debts 
amounting to one-half the total amount of his effects. After 
the estate has been wound up and the debts paid, he can get 
back a return of probate duty. The usual course is to make an 
affidavit in official form, with an inventory at the foot, showing 
the gross amount of the effects, and a schedule of the debts 
deducted therefrom. The inventory must be supported by a 
properly stamped valuation by a licenced appraiser, of such of 
the effects as have not been converted, and properly stamped 
vouchers for the debts discharged. 

It is sometimes found that a testator has made his will and 
given his property without due regard to the actual circumstances 
of his estate. He may have been ill-advised on the making of 
his will, or, as is more frequently the case, he may have 
neglected to seek proper advice. His debts may be found 
numerous, and his estate may be amply sufficient for their 
payment, but, as the estate consists principally of freehold land, 
he has made no provision by his will for raising money by sale 
or mortgage of it, to get rid of the debts. In such cases the 
executors and trustees have to seek the advice and direction of 
the Court to enable them to sell or mortgage the estate for 
payment of the debts, and estates and property, which were 
intended to benefit others, have only gone to benefit the lawyers. 
The short-sightedness or carelessness of testators cannot be 
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provided against in any other way than such proceedings as 
their neglect may have rendered necessary for the interference 
of the Court is not only needed to help the trustees wind up the 
estate, but to protect subsequent owners from what would 
otherwise be irregularities if the attempt were made to deal with 
the difficulties in any other way than by legal proceedings in the 
regular course. For no man can be expected to have thrust 
upon him a defective title. The Legislature has from time to 
time attempted to deal with difficulties of the kind, but the 
remedy of parties claiming under the defective wills of careless 
testators are sometimes found to be more expensive than the 
evil. 

By the Statute 22 and 23, Vic, cap. 35, it is provided that 
where, by any will which shall come into operation after the 
passing of that Act, the testator shall have charged his real 
estate, or any specific portion thereof, with the payment of his 
debts, or with the payment of any legacy, or other specific sum 
of money, and shall have devised the estate so charged to any 
trustee or trusteees for the whole of his estate or interest therein, 
and shall not have made any express provision for the raising 
of such debt, legacy, or sum of money out of such estate, it 
shall be lawful for the said devisee or devisees in trust, 
notwithstanding any trusts actually declared by the testator 
to raise such debts, legacies, or money as aforesaid by a 
sale and absolute disposition by public auction or private 
contract of said hereditaments or any part thereof, or by a 
mortgage of the same, or partly in one mode and partly in 
the other, and any deed of mortgage so executed may reserve 
such rate of interest and fix such period or periods of 
payment as the person or persons executing the same may 
think proper. 

Sec. 16 of the same Act provides that if any testator shall 
have created such a charge as is described in Sec. 14 shall 
not have devised the hereditaments charged as aforesaid, in 
such terms as that his whole estate and interest therein shall 
become vested in any trustee or trustees, the executors or 
administrators for the time being in such will, if any, shall 
have the same or the like power of raising the said monies 
as is hereinbefore vested in the devisee or devisees in trust 
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of said hereditaments, and such power shall from time to time 
devolve to and become vested in the person or persons (if any) 
in whom the executorship shall for the time being be vested, 
but any sale or mortgage under this Act shall operate only 
on the estate or interest, whether legal or equitabk, of the 
testator, and shall not render it unnecessary to get in any 
outstanding subsisting legal estate. 

This statute is no doubt beneficial so far as it goes, but 
it is very probable that trustees only act in such cases, 
under the direction of the Court and a mortgagee (unless 
the estate were ample to pay off the mortgage within a 
reasonable period out of the accumulating income) would 
hesitate to advance his money, as the trustees have no power 
under it to confer a power of sale ; although perhaps under 
the circumstances a power of sale, if inserted in the security, 
would be supported. 

The statute 23 and 24 Vic, cap. 145, considerably enlarged 
the powers of trustees and executors, which rendered it un- 
necessary for testators to append to their wills provisions for 
applying the income of shares of minor legatees, indemnifying 
trustees, and appointing new trustees. 

Treating further the subject of personal property, there are 
many kinds of interests in personal estate which grow up 
and are dealt with, and which pass through the hands of 
auctioneers in business transactions. A person may be entitled 
to a reversionary interest in a sum of money subject to the 
life interest of another. Though he is not in possession of 
the money, he may have such a vested interest therein as will 
enable him to dispose thereof by public auction. 

A person may have goods and chattels which he may 
assign over by bill of sale as security, still retaining the 
possession. But to protect the person to whom the goods 
are assigned against other creditors, the deed must be 
registered. 

The registration of a Bill of Sale is effected by depositing 
a copy of it, or the original, accompanied in either case by an 
affidavit, within seven days from its date. 

A Bill of Sale is sometimes given to a surety as protection 
for or against the responsibility of his suretyship. 
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A recent case will illustrate the importance of the restrictions 
placed upon the disposition of goods by Bill of Sale. A. lent 
B. a sum of money on note — C. and D. joining as sureties. 
Subsequently the sureties took from B, a Bill of Sale for the 
amount guaranteed. The validity of the transaction having 
been disputed, it was decided by the judges that the Bill 
was bad, as it did not recite any agreement having been made 
at the time the money was advanced or guaranteed, that a 
Bill of Sale was subsequently to be given. 

The conclusions to be gathered from this are, that there are 
many ulterior circumstances to be considered by people who 
attempt to deal by assignment with their goods, chattels, and 
ejffects, and auctioneers, who are specially associated with that 
class of property, will do well to act cautiously or under 
good professional advice. 
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Chaptbb X. 
Auctioneers and Auctioneering. 

The name of the late Mr. Robins became so synonymously 
associated with the calling of an auctioneer, chiefly because 
he was generally supposed to have contributed more than 
any other person of the same calling who had gone before 
him, or was his contemporary, to all that was likely to give 
a charm and a character to the property he disposed of, or 
that added to or tended to increase the interest and good 
humour of bidders. Mr. Robins undoubtedly did take a leading 
part in all that was likely to raise the business of an auctioneer 
and to improve the style of advertisements of sales, and left 
a great many good sayings behind him ; but there were others 
equally eminent in their profession who have created equally as 
much interest among the bidders they were in the habit 
of meeting. All the funny sayings and all the neat observa- 
tions which tend to invest property with an additional charm, 
which have gone about as the sayings of the late Mr. Robins^ 
would fill a respectable volume ; but a great many of them 
must be considered as the George — Robins — ^point of view of 
other people. 

The calling of an auctioneer in full practice is certainly 
an arduous one, his labours are sometimes more than what 
one individual, consistently with a due regard to health, ought 
to undertake. But when a successful auctioneer becomes 
eminent in his profession, and his business proportionately 
increases, the difficulty with him is the same as that with 
successful men in other callings — Where to draw the line. 

Next to the lawyer, he is usually credited with an amount 
of racy volubility which will engage the attention of his 
audience, influence their bids, and enhance the value of the 
property for which he so pressingly invites a bidding. But 



281 

in estimating his characteristics it is very probable that 
both he and the i)ublic have lost sight of the real position 
he assumes with regard to the property he disposes of. The 
Magister Auctionis of the Bomans, if his character could be 
ascertained, was probably looked upon as an official custodian 
or guardian of the property submitted to public competition, 
a sort of justice for sale, regulating and accepting the biddings 
during the auction. That is, perhaps, the position which he 
really assumes now — the wit or the eloquence, or the ready 
observation which he exercises, are merely embellishments 
which have come to be added to his calling. A successful 
lawyer is not the man who puts the facts of his case and 
the law upon the point, coldly and regardless of all con- 
sequences. He has to bring eloquence and clearness of 
observation to bear, to command an interest in the cause 
which he advocates. And so it is with the auctioneer. His 
chief part being that of submitting the property and regulating 
and accepting the bids, he imparts a tone and spirit to the 
sale by his style and manner. 

With many people, all his talk, all his wit and brilliant 
pictures of advantages to be gained, have no effect in influencing 
their biddings. Men may go to an auction with their calcula- 
lations well established as to value and what they are to bid, 
and though they may say they are not to be netted by 
auctioneers' eloquence and earnestness, there is still the 
temptation left, to be charmed, to be led, to be influenced, 
to go beyond all their original ideas. Whatever they may 
say that the quietest and most methodical manner in 
the world wpuld have done for them, the fact still remains, 
that they did bid — and bid again. In the majority of cases 
intending purchasers have gone into the sale room with 
only a half conceived notion as to the value or the sum to 
which they shall bid — they will be guided in fact by the 
spirit of competition, and influenced not a little by the vigorous 
and hearty manner of the auctioneer. 

The types of human character representing the bidding 
and buying classes are so diversified, that it would be im- 
possible to expect that auctioneers should confine themselves 
to any particular style or manner — they must, in great measm-e, 
suit themselves to their audiences. We have, consequently, 
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many dififerent styles of auctioneers, and not a few auctioneers 
who may assume many different styles. One day in Token- 
house Yard, and the next, in the heart of an agricultural 
district, they meet the most varied class of bidders. 

We have the stately, yet courteous auctioneer, who has hid 
underneath his ordinary manner, a fund of nice humorous 
things and funny sayings. He usually dons the clerical 
neckcloth, he has a set expression, which may either betoken 
a hidden smile, or deep interest. He passes his eye in a 
steady though seemingly vacant manner round his audience, 
and freezes them into a feeling that the whole world is looking 
on, and that upon their bids are staked their reputations. 
He then widens out into a clear masterly description and 
comment, exhilarating his audience, as he slowly yet surely 
advances from bid to bid, with a running fire of cheerful and 
encouraging observation. 

We have the jocular and light-hearted auctioneer, who 
generally knows his audience to a man. Whose entry into the 
sale room is the signal for a buzzing and chirping of wordy 
comment, to be compared only to the scraping and fiddling 
of an orchestra previous to a grand battue. * Now, gentlemen, 
your attention if you please ! ' and his elaborately got up little 
introductory speech, at the Blue Boar, or Bed Lion, among 
his agricultural friends, accompanied with a twirling of the 
spoon in his glass of grog, and a few complimentary observa- 
tions upon his audience has the most telling effect. He enters 
upon the business of the moment with all sorts of vivid 
pictures of rich pastures, deep soils, and healthy herbage. 
He knows the spot required for his agricultural friends for 
'lambing down their double couples,' or 'making the plough 
to chase the ox.' His light, cheerful, and pointed description 
and comment makes Farmer Jones think that * the nine acres ' 
must be his, or Farmer Smith inwardly resolve that ' the 
twelve acres ' mustn't go. And if he does make a joke, it does 
not take twelve minutes to * see it.' 

We have the plausible and persuasive auctioneer who 
confidently knows all about it — even to venturing an explana- 
tion of a question of title. He laughs heartily at his own jokes, 
and then relapses into a beaming and gracious smile, 
indicating the same secret intentions towards his audience 
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on behalf of Lis clients, as the spider in the fable held 
towards the fly. He wastes a thousand persuasive little 
arguments, and inuendos under an impression that he had 
charmed and enraptured his audience. 

Another class of auctioneer is he whose mild and gentle 
politeness is intended to impress all with whom he comes 
in contact. His [suavity is positively melting. He asseverates 
in the mildest form. He would almost have you believe 
that his assertions go for nothing, yet they are intended to 
strike deeply into the convictions of his audience. He goes 
into the duties of the sale as if he were about to throw away 
some exceptionally good bargains. A sharp run is inclined 
to excite him, and he suddenly brings up with a request that 
' gentlemen will please fill their glasses.* . A moment's clatter, 
and he is ojff again. A few more bids, hardly drawn, and 
his hammer descends with a sharp rap and a polite 'I 
thank you. Sir.' 

We have the perfectly natural and unsophisticated auctioneer, 
whose pure Saxon and mild volleys of clear homespun leave 
ample margin for reflection between each bid. The component 
elements of his mind are so well balanced that it would be 
almost impossible to believe that an exciting run upon any lot 
could take place under his influence. But wait one moment. 
His client loses nothing by his calm, homely-fashioned manner. 
He knows well enough where the biddings run thickest, and his 
quiet observations work their way. 

We have the auctioneer whose words are narrowed down to 
the smallest possible compass. He, day after day, in a 
systematic and natural business-like manner, as if the lungs 
are capable of vocal action only at so much per word, 
addresses, at almost every sale, the same class of people, who 
come to pick up their bargains by jerky, spasmodic bids, or by 
a wink of the eye, or twist of the mouth, and upon whom he 
has grown to know full well that his words would be wasted like 
" sweetness upon the desert air." He takes the biddings calmly, 
and at regular intervals of a few seconds, leaving the outsiders 
of his audience under the impression that the biddings he 
announced had been taken under some system of telegraphy 
which he alone understood. 
/ We have the nervous and deeply sensitive auctioneer, who 
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twitches and shuffles at the smallest observation or comment, 
and who, between dull and cheerless biddings, as if by a 
monstrous and indescribable effort, brings out a stale witticism, 
which falls heavily and provokingly uncomfortable upon his 
audience, leaving an impression that the bids had been nipped 
in the bud, and that, too, just as Jones, a well known and very 
speculative buyer, profiting under the influence of another glass 
of sherry, was about to advance another pound, but who seems 
to have woke up to a sense of his position under the senseless 
witticism of that unfortunate auctioneer. 

We have the aspiring young auctioneer of thirty-five, who 
goes at his work with a studied business air, and indifferent to 
criticism as if the brilliancy of his carreer had been marked out 
for him in adolescent youth, long before he had taken to his 
daintily-got-up hammer. In fact, we have auctioneers (like 
lawyers and divines) of so many and variotls types and classes, 
that we could exhaust a volumn in describing them. 

There are three classes of men with whom an auctioneer has 
to deal in the auction room. Men who go to buy ; men who go 
to bid for the mere notoriety of the thing, for whose simple, yet 
risky pastime the auctioneer and his employers have sometimes 
reason to be thankful ; and, lastly, men who go to look on, a 
great number of them occupying that unfortunate position of 
the briefless barrister, and Mica?t6er-like, expects something to 
turn up. These are people whom an experienced auctioneer 
knows how to dissect or separate, picking out the com from the 
chaff, and so on. He may devote himself to the one, be 
encouraging to the other, and polite to the rest, and from among 
the lot he is soon able to clearly distinguish the winks from the 
nods. 

Talking of the winks and nods reminds us of some very clever 
people who sometimes frequent auction rooms. An intending 
purchaser is under the impression that what he does must be 
done with great secrecy, but with some little show of mimicry. 
We have heard of the Quaker who, perhaps, thinking himself of 
flesh and blood a little bit out of the ordinary type of auction 
room frequenters, instructed his friend to bid for him, and 
arranged that he should stop his biddings when the Quaker took 
down his spectacles. This seems an arrangement clear enough 
to be understood, but it appears that the Quaker became so 
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totally absorbed in the excitement of the bidding that he forgot 
his spectacles, through which he was so anxiously looking, and 
ultimately found that his friend had made him the purchaser at 
double the amount to which the Quaker intended bidding. But 
though the purchase at the time seemed a singularly unfortunate 
one as regards price, it luckily turned out, at the end of a few 
years, to be a good speculation. The estate was required for 
building purposes, and went up to more than triple the price it 
was bought at. But these are fortunate remainders which do 
not happen to every buyer. If the public go into the sale room 
with the intention of disguising what they do, they must be pre- 
pared to risk the consequences. 

Eloquence is the gift only of the few, but a clear and distinct 
delivery, — free from a humming and hawing hesitation — may be 
the accomplishment of the many. Eloquence, or the popularly 
accepted notion of it, is not absolutely necessary to the training 
of the auctioneer, (and, perhaps, their employers and the public 
have reason to be thankful that it is so) but when, in a clear 
and unhesitating manner, in the fewest and simplest words, he 
describes the property he is ojffering, so that his audience are 
inclined to fancy that they see it — and that, too, in a different 
color in which they have hitherto been looking at it — that 
certainly must be eloquence, or all of that gift which he need 
possess. Call it '* auctioneers' eloquence " if you will. 

We have heard that the late Mr. Walsall (an auctioneer who, 
in his time, was particularly good at a cellar of wine) could give 
such a simple, yet telling, description of old port, that old 
'Squire Porteous, who carried his habits in his jovial face so long 
before he died, and who loved not wisely, but too well, the juice 
of the luscious fruit, always fell into the trap that Walsall was 
laying for him, and though he came out of the room with the 
name of being the owner of the best bin, he also had the 
satisfaction of feeling that he had paid the best price. 

We fear we are digressing from what ought to be a grave 
subject. But the spirit of the auction room is upon us, and, 
away from the stately, heavy atmosphere of Tokenhouse Yard, 
we are contemplating the little groups in the long club room of 
the Green Dragon, with the rough-and-ready speaking, grog- 
drinking farmers about us, who bid and drink, drink and bid, 
and who must have the last and wisest saw as an important 
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ingredient, with the broad, ringing bids which go round with 
such cheerful and jovial regularity. These are merry meetings 
which town bred auctioneers know little about. 

There are auctions conducted with a solemn and funereal 
aspect, and there are others conducted with the sober and 
orderly aspect of quiet but eager business men; but the 
auctions of the village inn are, in themselves, auctions of a 
special class, and if the auctioneers of one class are not capable 
of adapting themselves to the requirements of the other, their 
popularity or their success will not be marked. 

Some people usually demur to the fees which are paid to the 
auctioneer. The odd shilling on the guinea seems a princely 
remuneration on an important sale of a large collection of 
valuables and works of art. But there are auctioneers and 
auctioneers, and the outside public must be content to reflect 
that popularity goes hand-in-hand with success. If popularity 
and success can bring together a good collection of the curiously 
wealthy, it will, perhaps, be found in the abstract that the 
auctioneer has, by his reputation, influenced not a little the 
interesting results. The same rule applies to other valuable 
properties, lands, houses, or blood stock. 

Take an ordinary provincial sale of farming stock and effects, 
or the sale of a stock-in-trade and effects, in an indescribable 
number of small lots. An auctioneer is sometimes but too 
poorly paid for the amount of lung power and bodily effort 
expended with such important results to the owner, who, 
perhaps, in no other manner, or through no other influence, 
could have procured such an eminently satisfactory sale. 

Is the business of an auctioneer of such a character as to 
need especial training and cultivation ? We think it is. There 
may be men, and, indeed, we know there are many, who become 
auctioneers without the least training, and with very little 
consideration of the business they are going to undertake. 

They begin, they blunder and stumble over a few first appear- 
ances, with some dissatisfaction to themselves, and, perhaps, in 
some degree, at the expense of their employers. We cannot but 
feel that a well trained auctioneer is capable of imparting a 
spirit of competition among bidders, as much as a lawyer, who, 
by the exercise of his forensic abilities, expects to work upon 
the feelings and sympathies of a jury. 
In the course of our experience we have always observed that 
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a healthy tone and manner in an auctioneer induces and 
stimulates a competing spirit in bidders and buyers. A clear 
description, unhesitatingly delivered, will create attractiveness, 
and although some people will aver that this method of obtaining 
an advantage is a false one, it is, nevertheless, one of the 
exigencies of trade and commercial transactions of very common 
practice. 

With regard to an auctioneer's style and manner, and the 
distinguishing dijfference between the one and the other, a man 
may have a good style of putting a thing, but he may, withal, 
lack an attractive manner. Some people may imagine that 
style and manner in an auctioneer are the same. But 
the differences between the two, in the sense in which we mean 
to apply them, are what we would endeavour to point out. Mr. 
So and So's style of putting the property before the public may 
be very attractive, but throughout the whole course of the 
bidding he has lacked a certain manner, which, in some measure, 
may have caused the biddings to flag. He has failed just in the 
the niche of time, to observe that the competition between the 
two parties could be stimulated and increased ; or his manner 
throughout, apart from his style of delivery, has not attracted 
and interested his bidders. The truth of this observation is 
illustrated in the fact that we may see one man enjoying an 
amount of enviable popularity which his rival does not 
comprehend. We have heard of one public speaker who was 
so deeply convinced of the importance of manner as an 
instrument of persuasion that he carefully studied and prepared 
every tone and posture. A man's mind may be viewed in his 
countenance, and may be so embodied in every look and gesture 
that his words may rather be felt than followed. And added to 
tone and gesture must be the expressiveness of the speaker's 
eye. All the masters, both ancient and modem, have insisted 
most emphatically on the importance of manner as an instru- 
ment of persuasion. 

A flowery description, or a flow of fine words, are not so much 
to the point as a plain, unvarnished tale, delivered in a clear 
tone, and in a healthy, hearty manner. On the contrary, the 
former may be said to excite mirth, whilst the latter may engage 
the attention of sober-minded business men.* 

* Tou will seldom find a man credited with a clear jadgment if he has caught 
the trick of expressing himself in inyolved or pompons phraseology, and, on the 
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Another quality in an auctioneer is the tact and diplomacy 
he may use at the right moment. Valuable biddings have been 
sometimes lost through a want of these qualities, the evidence 
of which exists in the fact that frequently after sales by auction 
a sub-sale takes place by private treaty, to one who had been a 
contending party at the auction, and who was probably lost 
through some want of tact in the auctioneer. We do not mean 
to assert than in every case of a sub-sale at an auction the loss 
of the sub-purchaser to the vendor is due to the auctioneer. For 
in many cases there are bidders or intending purchasers who go 
about their work with such indecision and hesitation, that not 
until the sound of the fall of the auctioneer's hammer have 
they woke up to the fact that that which they have really been 
so anxious to obtain is gone beyond the possibility of any 
further bid, and if they would buy, it must be through an ojffer 
made to a purchaser after the auction. A ready wit and quick 
perception will sometimes turn the balance in favor of the seller, 
and, profiting by a happy incident, the auctioneer induces a lively 
run on what had hitherto been a dull bidding. If there are rival 
claimants for the honour of becoming the purchaser, a solemn 
determination on the part of the one not ta go beyond a certain 
price, has sometimes been broken, not only through the bidding 
propensity of the other, but through some happy and ingenious 
manner of the auctioneer. 

Perhaps there is no man so much as the auctioneer whose 
manner of address ought to be perfectly natural. A nervous, 
jerky preacher is tolerated, as he raises his head in spasmodic 
movements from his manuscript sermon to his congregation, 
out of sheer respect for the Christian precepts he represents 
and teaches. An after dinner orator, tumbling and jumbling in 
a few hazy sentences, with intervals of long hums, is endured 
from the mere jollity of the moment. But hesitation and 
unnaturalness in an auctioneer, before a crowd of anxious 
and excited bidders, could not be tolerated. Nothing 
will undermine the prejudices of the bidding public so much as 
the slightest indication of a quality which may be described as 

other hand, many men have got, and do get, reputation for greater capacity than 
they really possess, because they have acquired the art of putting their ideas, what- 
ever they may be worth, in few, and clear, and well selected words." — Lord Derby 
at Edinburgh. 
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the opposite of naturalness. Let people but imagine that the 
person addressing them is endeavouring, through an unnatural- 
ness which they are so quick to detect, or is shuffling and 
struggling, in a nervous, twitching manner, to push his wares 
or his property upon them, with shallow and empty inveighlings, 
and bidders will go out of their way to nurse their prejudices, 
or will retire behind an apathetical indifference. 

An auctioneer must be earnest. Earnestness is a guarantee 
for his statements. Whatever- representation the property or 
its circumstances may justify him in making, however colorable 
may be his statements, consistent with fact and legal restrictions, 
or to whatever length the licence of auction room phraseology 
may permit him to go, his earnestness will be his guarantee for 
his statements ; for the law permits disingenious earnestness in 
one man on behalf of another — the auctioneer on behalf of his 
client — which throws upon the public the necessity of exercising 
common sense, and doing what is done with their eyes open. 
Nothing more than a positively untruthful statement made to a 
purchaser, who has no knowledge but what he gathers from the 
auctioneer's statements, will recoil upon the auctioneer or his 
employer. And however advantageous an auctioneer's state- 
ments or observations would have otherwise been, they will 
entirely fail of their effect from a want of earnestness. Impar- 
tiality has sometimes to be exercised, for though an auctioneer 
may be the employe of the vendor, the public look to him for 
the honesty of his statements, and a degree of fairness and 
impartially to protect them from a positive error of judgment, 
or conception of the property they are bidding for, which they 
would otherwise have been led into. 

A man's temperament has a great deal to do with his success. 
He may have a very good circle of friends, he may have a good 
business connection, but his temperament (which governs his 
business aptitude) the want of energy to put on a proper show 
of smartness and briskness will cause his friends to shuffle and 
try to avoid him. These are generally men of a phlegmatic 
temperament, and they can scarcely be considered as fitted for 
the business of an auctioneer. If he is dull, he makes his 
audience dull. If he is uninteresting in his manner, he will 
impart an unpleasant effect among buyers, with whom, if an 
indifference to the business of the moment be allowed to spring 
T 
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up, the natural effect will beto check the lively flow of the biddings. 
If a man is of a naturally lively and vivacious disposition, he 
must create a cheering and healthy effect in his audience. He 
need not necessarily be a witty man, or a jocular man, or a 
humourist. He may be lively and cheerful without possessing 
either of the latter qualities. The effect upon bidders of a clear 
business-like exposition of the matter in hand is sometimes 
something marvellous. The human mind is such that it may, 
by the simplest manner, and the smallest amount of lively 
description in another, be encouraged, convinced, or led. These 
are the legitimate usages of trade, and separated from the full 
blown blatant balderdash of nonsense, and are recognized as the 
proper means by which a man may crack up the wares of 
another. 

A young man starting out in life as an auctioneer may, like 
some other young men starting out in other occupations, be vain 
enough to consider himself as being looked upon as the coming 
man in his neighbourhood. He is going to make such an 
impression as will secure him good patronage. But has he 
considered his undertaking in all its bearings ? It is true he 
may have a connection among professional men, and buyers 
and sellers, which will stand him in good stead ; but how long 
will this last, unless he brings to bear with his expectations a 
mind well trained, and a style and manner well tutored ? An 
auctioneer's delivery, and his style and manner are arts which 
need study like other callings. Slovenliness or carelessness can 
soon be distinguished from energy and briskness, and no man 
exposes himself to criticism, or may, by his style and manner, 
rise or fall in popular favor so much as the auctioneer. The 
energy, if he likes to show it, which may be brought to bear 
on behalf of his principal, will secure attention, which will 
eventually bring success. He has the world in his little 
audience, looking on from day to day, and judging of and 
criticising his abilities. In fact, next to the lawyer and the 
divine, he has the opportunity of parading his talents and 
abilities before the public, which men in other businesses 
or other occupations do not enjoy. 

To young men entering upon the business of an auctioneer 
we, therefore, recommend the adoption of a course of study and 
training useful to the acquisition of a good style and good 
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manner. The principles of rhetoric need not be deeply 
considered, but the elementary principles of the art of public 
speaking and reasoning should be within the knowledge of all 
intending auctioneers. Even men whose natural ability and 
talent have ill-fitted them for the occupations or the callings 
which they follow, have overcome defects which, at the outset, 
seemed insuperable. Attention will have to be devoted to the 
voice. The qualities and management of that organ are con- 
sidered of the highest importance to all men whose business it 
is to address themselves to the public. The qualities are the 
gift of nature, the management depends upon art. Of whatever 
description the power or qualities of the voice may be, provided 
it be moderately good, and that the ear be not wholly insensible, 
they may be improved, to a great extent, by due cultivation. 

With proper management, few voices are so bad as not to be 
rendered capable of discharging, tolerably, the functions of 
addressing an audience, and few are to be found so perfect as 
not to require some attention, or which may not derive some 
benefit from the observance of some general rules lor the proper 
management of that organ. Purity of articulation is of the 
utmost importance, both in public and private. An auctioneer 
who mumbles out his words in confused and broken accents, 
presents his audience with his property or wares in peacemeal, 
instead of as a whole, and the result is open comment or 
offended indifference. The want of the faculty of articulation is 
less pardonable, because almost every person may, with proper 
attention, make himself master of it. Bad articulation is more 
frequently the result of habit than natural defect. 

There are many other minutiae in connection with the acqui- 
sition of a good style and manner which we need scarcely enter 
upon here, but the course we have pointed out will help to bring 
to mind all the minor details which may be necessary to be 
observed. We cannot, however, close this chapter without 
humbly opining that to the youth engaging himself in the sphere 
and labours of an auctioneer, we have marked out a course for 
study and reflection which, if followed, will be of service to him 
in after life. Anyone may be an auctioneer, and on a casual 
reflection it may appear that the duty of submitting property 
to the public, and accepting their bids, is, of the various occupa- 
tions of life, one of the easiest attainable, but when we consider 
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that there are a great number of men following the calling, with 
a success and a reputation which raises them above the crowd 
of men of similar occupation, we cannot but think that their 
success and reputation must be due as much, and even more, to 
the talent and indomitable energy which they display, as to '* a 
happy accident of circumstances." We have all the same 
opportunities of offering our wares, but by some inexplicable 
mystery, we do not all succeed in selling. Can we not, therefore, 
consider that in some measure the non-success in the sale of the 
article is due to the amount of energy and ability we have shown 
in the disposal of it ? 
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APPENDIX. 



CAP. XLVin. 

An Act for amending the Law of Auctions of Estates, 15th July, 1867, 

Be it enacted and declared by the Queen's most Excellent Majesty, l>y and with 
the Advice and Consent of the Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the authority of the same, as follows : 



1. This Act may be cited for all Purposes as the ** Sale of Land 
by Auction Act, 1867." 



Short Title. 



2. This Act shall commence and take effect on the First Day of commence- 
Augustf 1867." ment of Act. 

3. "Auctioneer" shall mean any Person selling by Public interpretation 
Auction any Land, whether in Lots or otherwise : of Terms. 

*' Land' shall mean any Interest in any Messuages, Lands, Tenements, or Here- 
ditaments of whatever Tenure : 

" Agent " shall mean the Solicitor, Steward, or Land Agent of the Seller : 
" Puffer " shall mean a Person appointed to bid on the Pait of the Owner. 

4. And whereas there is at present a Conflict between Her where Sales 
Majesty's Courts of Law and Equity in respect of the Validity of ^^^ inv^d in 
Sales by Auction of Land where a Puffer has bid, although no invalid in 
Bight of Bidding on behalf of the Owner was reserved, the Courts Equity. 

of Law holding that all such Sales are absolutely illegal, and the Courts of Equity 
under some Circumstances giving effect to them, but even in Courts of Equity the 
Bule is unsettled : And whereas it is expedient that an End should be put to such 
conflicting and unsettled Opinions : Be it therefore enacted. That from and after 
the passing of this Act, whenever a Sale by Auction of Land would be invalid at 
Law by reason of the Employment of a Puffer, the same shall be deemed invalid 
in Equity as well as at Law. 

5. And whereas as Sales of Land by Auction are now conducted Bule respect- 
many of such Sales are illegal, and could not be enforced against j^g ^^^os^ve; 
an unwilling Purchaser, and it is expedient for the Safety of both &c. 

Seller and Purchaser that such sales should be so conducted as to be binding on 
both parties : Be it therefore enacted by the Authority aforesaid as follows : That 
the Particulars or Conditions of Sale by Auction of any Land shall state whether 
such Land will be sold without BeseiTe, or subject to a reserved Prioe,or whether 
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a Eight to bid is reserved ; if it is stated that sach land will be sold without 
Beserve, or to that Effect, then it shall not be lawful for the Seller to employ any 
Person to bid at saoh Sale, or for the Auctioneer to take knowingly any Bidding 
from any such Person. 

6. And where any Sale by Auction of Land is declared either in the 
Sale subject Particulars or Conditions of such Sale to be subject to a Bight for 

he may think Person on his Behalf to bid at such Auction in such manner as he 
proper. ^ay think proper. 

^ra^oeoi 7. And whereas it is the long settled Practice of Courts of 

opening Bid* 

dixigs, by Order Equity in Sales by Auction of Land under their Authority to open 

ezi^pt o?'^' Biddings even more than once, and much Liconvenience has arisen 

Ground of from such Practice, and it is expedient that the Courts of Equity 

dU^nttaiuld. should no longer have the power to open Biddings after Sales by 

Auction of Land under their Authority : Be it further enacted by 

the Authority aforesaid, that the Practice of opening the Biddings on any Sale by 

Auction of Land under or by yirtue of any Order of the High_ Court of Chancery 

shall, from and after the Time appointed for the Commencement of this Act, be 

discontinued, and the highest honh fide Bidder at such Sale, provided he shall have 

bid a sum equal to or higher than Uie reserved Price (if any), shall be declared and 

allowed the Purchaser, unless the Court or Judge shall, on the Ground of Fraud or 

improper Conduct in the Management ef the Sale, upon the Application of any 

Person interested in the Land (such Application to be made to the Court or Judge 

before the Chief Clerk's Certificate of the Besult of the Sale shall have become 

binding), either open the Biddings, holding such Bidder bound by his Bidding, or 

discharge him from being the Purchaser, and order th^ Land to be re-sold upon 

such terms as to Costs or otherwise as the Court or Judge shall think fit. 

Court of 8. Except as aforesaid, nothing in this Act contained shall 

in oSier ' * affect any Sale of Land made under or by virtue of any Order of 
ce* ted^om *^® ^^^ ^^^^ ^^ Chancery in England, or the High Court of 
operation of Chancery in Ireland^ or of the Landed Estates Court there, or of 
^^- the Court of Chancery in the County Palatine of Lancaster , or of 

any County or other Court having Jurisdiction in Equity. 

Not to extend 9. This Act shall not extend to Scotland, 
to Scotland. 
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CHAPTER XCn. 

An Act for amending the Law relating to Agricultural Holdings in England. 

13th August, 1875. 

Be it enacted by the Qaeen*s most Excellent Majesty, by and with the advice 
and consent of the Lords Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, as follows : 

Preliminary, 

1. This Act may be cited as The Agricultural Holdings ^.^ ^ ^.„ 
(England) Act, 1875. ^°" ''"^ 

2. This Act shall commence from and immediately after the commerce- 
fourteenth day of February one thousand eight hundred and ment of Act. 
seventy-six. 

8. This Act shall not extend to Scotland or Ireland. Extent of Act. 

4. In this Act — Interpretation. 

*« Contract of tenancy " means a letting of land for a term of years, or for 
lives, or for lives and years, or from year to year, or at will : 

** Determination of tenancy " means the cesser of a contract of tenancy by 
reason of effluxion of time, or from any other cause : 

"Landlord" means the person for the time being entitled to possession of 
land subject to a contract of 'tenancy, or entitled to receipt of 
rent reserved by a contract of tenancy, whatever be the extent of his 
interest, and although the land or his interest therein is incumbered 
or charged by himself or his settlor, or otherwise, to any extent ; 
the party to a contract of tenancy under which land is actually 
occupied being alone deemed to be the landlord in relation to the 
actual occupier : 

'* Tenant " means the -holder of land under a contract of tenancy : 

** Landlord " or ** tenant " includes the agent authorized in writing to act 
under this Act generally, or for any special purpose, and the 
executors, administrators, assigns, husband, guardian, committee of 
the estate, or trustees in bankruptcy, of a landlord or tenant : 

'* Holding " includes all land held by the same tenant of the same land- 
lord for the same term under the same contract of tenancy : 

'* Absolute owner" means the owner or person capable of disposing, by 
appointment or otherwise, of the fee simple or whole interest of or in 
freehold, copyhold, or leasehold land, although the land, or his 
interest therein is mortgaged, encumbered, or charged to any extent : 

** County court," in relation to a holding, means the county court 
within the district whereof the holding or the larger part thereo 
is situate : 
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" Person " mcludes a body of persons and a corporation aggregate or sole. 
The designations of landlord and tenant shall, for the purposes of this Act, 
continne to applj to the parties to a contract of tenancy until the conclusion of 
any proceedings taken under this Act on the determination of the tenancy. 



Tenant's title 
oompenaa- 



Compemation. 

5. Where, after the oommenoement of this Act, a tenant 
executes on his holding an improvement comprised in either of the 
three classes following : 

FiBST Class. 



Drainage of land. 

Erection or enlargement of buildings. 
Laying down of permanent pasture. 
Making and planting of osier beds. 
Making of water meadows or works of 

irrigation. 
Making of gardens. 
Making or improTing of roads or bridges. 



Making or in^proTing of watercourses, 
ponds, wells, or reservoirs, or of 
'works for supply of water for agri- 
cultural or domestic purposes^ 

Making of fences. 

Planting of hops. 

Planting of orchards. 

Bedaiming of waste land. 

Warping of land. ^ 



Second Class. 



Boning of land with undissolyed bones. 

Chalking of land. 

Clay-burning. 



Claying of land. 
Liming of land. 
Marling of land. 



Thibb Class. 



Application to land of purchased artificial 
or other purchased manure. 



Consumption on the holding by cattle, 
sheep, or pigs, of cake or other feeding 
stuff not produced on the holding. 



he BhaU be entitled, subject to the provisions of this Act, to obtain, on the deter- 
mination of the tenancy, compensation in respect of the improvement. 

Time in which 6* ^ improvement shall not in any case be deemed, for the 
improvement purposes of this Act, to continue unexhausted beyond the respec- 
tive times following after the year of tenancy in which the outlay 
thereon was made. 

Where the improvement is of the first class, the end of twenty years : 

Where it is of the second class, the end of seven years : 

Where it is of the third class, the end of two years. 

Amount of 7. The amount of the tenant's compensation in respect of an 

pensation in' improvement of the first class shall, subject to the provisions of 
first class. this Act, be the sum laid out by the tenant on the improvement, 

with a deduction of a proportionate part thereof for each year while the tenancy 
endures after the year of tenancy in which the outlay is made, and while the 
improvement continues unexhausted ; but so that where the landlord was not, at 
the time of the consent given to the execution of the improvement, absolute owner 
M the holding for his own benefit, the amount of the compensation shall not 
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exceed a capital sum faiiiy representing the addition which the improvement, as 
far as it continues unexhausted at the determination of the tenancy, then mnkes to 
the letting value of the holding. 

8. The amount of the tenant's compensation in respect of an Amount of 
improvement of the second class shall, subject to the provisions of pensation in' 
this Act, be the sum properly laid out by the tenant on the Becond class, 
improvement, with a deduction of a proportionate part thereof for each year while 
the tenancy endures after the year of tenancy in which the outlay is made and 
while the improvement continues unexhausted. 

9. The amount of the tenant's compensation in respect of an ^mmVs corn- 
improvement of the third class shall, subject to the provisions of pensation in 
this Act, be such proportion of the sum properly laid out by the *^^^ class, 
tenant on the improvement as fairly represents the value thereof at the determina- 
tion of the tenancy to an incoming tenant. 

10. The tenant shall not be entitled to compensation in respect P^^^^'^^^' 
of an improvement of the first class, unless he has Executed it with flrgt class, 
the previous consent in writing of the landlord. 

11. In the ascertainment of the amount of the tenant's oompen- Deduction in 
sation in respect of an improvement of the first class, there shall want^of repair, 
be taken into account, in reduction thereof, any sum reasonably ^^' 
necessary to be expended for the purpose of putting the same into tenantable 
repair or good condition. 

12. The tenant shall not be entitled to compensation in respect Notice to 

of an improvement of the second class, unless not more than JScSd^^i^g. 
forty-two and not less than seven days before beginning to execute 
it, he has given to the landlord notice in writing of his intention to do so, nor 
where it is executed after the tenant has given or received notice to quit, unless it 
is executed with the previous consent in writing of the landlord. 

13. The tenant shall not be entitled to compensation in respect Exclusion of 
of an improvement of the third class, where, after the execution ^^rd^^ass^ 
thereof, there has been taken from the portion of the holding on .^^^JL®^*™**" 
which the same was executed, a crop of com, potatoes, hay, or 
seed, or any other exhausting crop. 



ing crop. 



14. The tenant shall not be entitled to compensation in respect Exclusion of 
of an improvement of the third class, consisting in the consumption SMoonsump^^ 
of cake or other feeding stuff, where, under the custom of the ^<»> of cake, 
country or an agreement, he is entitled to and claims payment cases. **®*^^ 
from the landlord or incoming tenant in respect of the additional 

value given by that consumption to the manure left on the holding at the deter- 
mination of the tenancy. 

15. In the ascertainment of the amount of compensation in Bestrictions as 
respect of an improvement of the third class, — *^ ****'* ®^*"'** 
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(1.) There shall not be taken into account any larger outlay duriug the last 
year of the tenancy than the average amount of the tenant's outlay for 
like purposes during the three next preceeding years of the tenancy, or 
other less number of years for which the tenancy has endured ; and 

(2.) There shall be deducted the value of the manure that would have been 
produced by the consumption on the holding of any hay, straw, roots, or 
green crops sold off the holding within the last two years of the tenancy, 
or other less tijne for which the tenancy has endured, except as far as a 
proper return of manure to the holding has been made in respect of such 
produce sold off. 

Deductions 16. The amount of the tenant's compensation shall be subject 

SS2^S^^' ^ *^« following deductions : 

taxes, rent, Ac. (i.) For taxes, rates, and tithe-rent charge due or becoming due 

in respect of the holding to which the tenant is liable as between him 

and the landlord : 

(2.) For rent due or becoming due in respect of the holding : 
(3.) For the landlord's compensation under this Act. 

Set-off of 17. In the ascertainment of the amount of the tenant's com- 

^^J^^ pensation there shall be taken into account in reduction thereof 

any benefit which the landlord has given or allowed to the tenant 
in consideration of the tenant executing the improvement. 

Tenant's com- 18. Where a landlord commits a breach of covenant or other 
i^ach of aipreement connected with the contract of tenancy, and the tenant 

coTenant. claims under this Act compensation in respect of an improvement* 

then the tenant shall be entitled to obtain, on the determination of the tenant, 
compensation in respect of the breach, subject and according to the provisions of 
this Act. 

Landlord's title 19. Where a tenant commits or permits waste, or commits a 
to^compensa- breach of a covenant or other agreement connected with the 

contract of tenancy, and the tenant claims compensation under 
this Act in respect of an improvement, then the landlord shall be entitled, by 
counter-claim, but not otherwise, to obtain, on the determination of the tenancy, 
compensation in respect of the waste or breach, subject and according to the 
provisions of this Act. 

But nothing in this section shall enable a landlord to obtain under this Act 
compensation in respect of waste or a breach committed or permitted in relation 
to a matter of husbandry more than four years before the determination of the 
tenancy. 

Procedure, 

Notice of 20. Notwithstanding anything in this Act, a tenant shall not 

intended claim y^ entitled to compensation under this Act unless one month at 
least before the determination of the tenancy he gives notice in writing to the 
landlord of his intention to make a claim for compensation under this Act. 

Where a tenant gives such a notice the landlord may, before the determination 
of the tenancy, or within fourteen days thereafter, give a counter-notice in writing 
to the tenant of his intention to make a claim for compensation under this Act. 

Every such notice or counter-notice shall state, as far as reasonably may be, the 
particulars of the intended daim. 
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21. The landlord and the tenant may agree on the amount and Compensa- 

, tion ftflnrocd or 

mode and tune of payment of compensation to oe paid to the settled by 

tenant or to the landlord under this Act. reference. 

If in any case they do not so agree the difference shall be settled by a reference. 

22. Where there is a reference under this Act, a referee, or two Appointment 

_ 1 11 1. • i. J * 11 of referee or 

^eferees and an umpure, shall be appomted as follows : referees and 

(1.) If the parties concur, there may be a single referee nmpire. 
appointed by them jointly : 

(2.) If before award the single referee dies or becomes incapable of acting, or 
for seven days after notice from the parties, or either of them, requiring 
him to act, fails to act, the proceedings shall begin afresh, as if no 
referee had been appointed : 

(8.) If the parties do not concur in the appointment of a single referee, each of 
them shall appoint a referee : 

(4.) If before award one of two referees dies or becomes incapable of acting, 
or for seven days after notice from either party requiring him to act fails 
to act, the party appointing him shall appoint another referee : 

(5.) Notice of every appointment of a referee by either party shall be given to 
the other party : 

(6.) If for fourteen days after notice by one party to the other to appoint a 
referee, or another referee, the other party fails to do so, then on the 
application of the party giving notice, the county court shall within 
fourteen days appoint a competent and impartial person to be a referee : 

(7.) Where two referees are appointed, then (subject to the provisions of this 
Act) they shall before they enter on the reference appoint an umpire : 

(8.) If before award an umpire dies or becomes incapable of acting, the referees 
shall appoint another umpire : 

(9.) If for seven days after request from either party the referees fail to 
appoint an umpire, or another umpire, then, on the application of either 
party, the county court shall within fourteen days appoint a competent 
and impartial person to be the umpire : 

(10.) Every appointment, notice, and request under this section shall be in 
writing. 

23. Provided, that where two referees are appointed, an umpire Requisition for 
may be appointed as follows : appointment of 

(1.) If either party, on appointing a referee, requires, by notice ^olosiire 

in writing to the other, that the umpire shaU be era™<fto. ^^' 
appointed by the Inclosure Commissioners for England and Wales, then 
the umpire, and any successor to him, shall be appointed, on the 
application of either party, by those Commissioners. 

(2.) In every other case, if either party, on appointing a referee, requires, by 
notice in writing to the other, that the umpire shall be appointed by the 
county court, then, unless the other party dissents by notice in writing 
therefrom, the umpire, and any successor to him, shaU, on the application 
of either party, be so appointed, and in case of such dissent, the umpire, 
and any successor to him, shall be appointed, on the application of either 
party, by the Inclosure Commissioners for England and Wales. 
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Exercise of 24. The powers of the county court under this Act, relative to 

ooon^ court. *^® appoiutment of a referee or umpire shdl be exercisable by the 
judge of the court having jurisdiction, whether he is without or 
within his district, and may, by consent of the parties, be exercised by the 
registrar of the court. 

Mode of sub- 25. The deUvery to a referee of his appointment shall be deemed 

rotef^oe^ ^ submission to a reference by the party delivering it ; and neither 

party shall have power to revoke a submission, or the appointment 
of a referee, without the consent of the other. 

Power for 26. The referee or referees or umpire may call for the produc- 

to require *' ^^^ ^' ^^7 sample, or voucher or other document, or other 
production of evidence which is in the possession or power of either party, or 
administer* which either party can produce, and which to the referee or 

oaths, &c. referees or umpire seems necessary for determination of the 

matters referred, and may take the examination of the parties and witnesses on 
oath, and may administer oaths and take affirmations ; and if any person so sworn 
or affirming wilfully and corruptly gives false evidence he shall be gmlty of perjury. 

Power to pro- 27. The referee or referees or umpire may proceed in the 
cee ma senoe g^^g^^g^ q| either party where the same appears to him or them 
expedient, after notice given to the parties. 

Form of award 28. The award shall be in writing, signed by the referee or 

referees or umpire. 

Time for 29. A single referee shall make his award ready for delivery 

referee or within twenty-eight days after his appointment, 

referees. Two referees shall make their award ready for delivery within 

twenty-eight days after the appointment of the last appointed of them, or within 
such extended time (if any) as they from time to time jointly fix by writing under 
their hands, so that they make their award ready for deUvery within a time not 
exceeding in the whole forty-nine days after the appointment of the last appointed 
of them. 

Beference to 30. Where two referees are appointed and act, if they fail to 

SSn)iref^^^^ make their award ready for delivery within the time aforesaid, 

then, on the expiration of that time, their authority shall cease, 
and thereupon the matters referred to them shall stand referred to the umpire. 

The umpire shall make his award ready for delivery within twenty-eight days 
after notice in writing given to him by either party or referee of the reference to 
him, or within such extended time (if any) as the registrar of the county court 
from time to time appoints, on the application of the umpire or of either party, 
made before the expiration of the time appointed by or extended under this 
section. 

Duration of 31. The award shall find and state the time at which each 

to Sefmmdf *^ improvement, in respect whereof compensation is awarded, is taken, 

for the purposes of the award, to be exhausted. 

Award to give 32. The award shall not award a sum generally for compensa- 
parUculars. ^^^^ ^^^ shall, as far as reasonably may be, specif — 
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The several improvements, acts, and things in respect whereof compensation is 

awarded ; 
The time at which each thereof was executed, committed, or permitted ; 
In the case of an improvement of the first class, where the landlord was not at 

the time of the consent given to the execution thereof absolute owner of the 

holding for his own benefit, the extent to which the improvement adds to the 

letting value of the holding ; 
The sum awarded in respect of each improvement, act, or thing ; and 
The sum laid out by the tenant on each improvement. 

33. The costs of and attending the reference, including the ^^f^^^^ 
remuneration of the referee or referees and umpire, where the 
umpire has been required to act, and including other proper expenses, shall be 
borne and paid by the parties in such proportion as to the referee or referees or 
umpu-e appears just, regard being had to the reasonableness or unreasonableness 
of the claim of either party in respect of amount, or otherwise, and to all the 

circumstances of the case. 

The award may direct the payment of the whole or any part of the costs afore- 
said by the one party to the other. 

The costs aforesaid shaU be subject to taxation by the registrar of the county 
court, on the application of either party, but that taxation shall be subject to 
review by the judge of the county court. 

34. The award shall fix a day, not sooner than one month after ^^^^^^^ 
the delivery of the award for the payment of money awarded for 
compensation, costs, or otherwise. 

35. A submission or award shaU not be made a rule of any ^^f ^*^^°° 
court, or be removable by any process into any court, and an award removable, Ac. 
shall not be questioned otherwise than as provided by this Act. 

36. Where the sum claimed for compensation exceeds fifty Appeal to 
pounds, either party may, within seven days after delivery of the ^^^ ^ ^ 
award, appeal against it to the judge of the county court on all or any of the 
following grounds : 

1. TThat the award is invalid ; 

2. That compensation has been awarded for improvements, acts, or thing; 

breaches of covenants or agreements, or for committing or permitting waste 
in respect of which the party claiming was not entitled to compensation ; 

3. That compensation has not been awarded for improvements, acts, or things, 

breaches of covenants or agreements, or for committing or permitting 

waste, in respect of which the party claiming was entitled to compensation, 

and the judge shall hear and determine the appeal, and may, in his discretion, 

remit the case to be reheaid as to the whole or any part thereof by the referee or 

referees or umpire, with such directions as he may think fit. 

If no appeal is so brought, the award shall be final. 

The decision of the judge of the county court on appeal shall be final, save that 
the judge shall, at the request of either party, state a special case on a question of 
law for the judgment of the High Court of Justice, and the decision of the High 
Court on the case, and respecting costs and any other matter connected therewith, 
shall be final, and the judge of the county court shall act thereon. 
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Beeoyery of 37. Where any money agreed or awarded or ordered on appeal to 

eompen -^ ^^^ ^^^ compensation, costs, or otherwise, is not paid within 

fourteen days after the time when it is agreed or awarded, or ordered to be paid, it 
shall be recoverable, upon order made by the judge of the county court, as money 
ordered by a county court under its ordinary jurisdiction to be paid, is recoyerable. 

Appointaient 38. Wliere a landlord or tenant is an infant without a guardtan, 

or is of unsound mind, not so found by inquisition, the county court, 
on the application of any person interested, may appoint a guardian of the infant 
or person of unsound mind for the purposes of this Act, and may change the 
guardian if and as occasion requires. 

^"^^'i? "^^ 39. The county court may appoint a person to act as the next 

^S?M^ friend of a married woman for the purposes of this Act, and may 

women. remove or change that next friend if and as occasion requires. 

A married woman entitled for her separate use, and not restrained from antici- 
pation, shall, for the purposes of this Act, be in respect of land as if she was 
unmarried. 

Where any other married woman is desirous of doing any act under this Act, 
her husband's concurrence shall be requisite, and she shall be examined apart from 
him by the county court, or by the judge of the county court for the place where 
she for the time being is, touching her knowledge of the nature and effect of the 
intended act, and it shall be ascertained that she is acting freely and voluntarily. 

CoBte in county 40. The costs of proceedings in the county court under this Act 

shall be in the discretion of the court. 
The Lord Chancellor may fjom time to time prescribe a scale of costs for those 
proceedings, and of costs to be taxed by the registrar of the court. 

^5^*^*' 41. Any notice, request, demand, or other instrument Tinder 

this Act may be served on the person to whom it is to be given, 
either personally, or by leaving it for him at his last known place of abode in 
England, or by sending it through the post in a registered letter addressed to him 
there ; and if so sent by post it shall be deemed to have been served at the time 
when the letter containing it would be delivered in ordinary course ; and in order 
to prove service by letter it shall be sufficient to prove that the letter was properly 
addressed and posted, and that it contained the notice, request, demand, or other 
instrument to be served. 

Charge of tenanVs compensation, 

^ower tor 42. A landlord, on paying to the tenant the amount of corn- 

paying com- pensation due to him under this Act. may obtain from the county 

pensation, to court a charge on the holding in respect thereof, 
obtain charge. • o x- 

The court shall have power, on proof of the payment, and on 

being satisfied of the observance in good faith by the parties of the conditions 

imposed by this Act, to make an order charging the holding with repayment of 

the amount paid, or any part thereof, with such interest, and by such instalments, 

and with such directions for giving effect to the charge, as the court thinks fit. 

But. where the landlord obtaining the charge is not absolute owner of the 

holding for his own benefit, no instalment or interest shall be made payable after 
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the time when the improvement in respect whereof compensation is paid will, 
the purposes of this Act, be taken to be exhausted. 

The instalments and interest shall be charged in favour of the landlord, his 
executors, administrators, and assigns. 

43. Any company now or hereafter incorporated by Parliament, Advance made 
and having power to advance money for the improvement of land, fj^ the im-"^ 
may take an assignment of any charge made by a county court provement of 
under the provisions of this Act, upon such terms and conditions 

as may be agreed upon between such company and the person entitled to such 
charge ; and such company may assign any charge so acquired by them to any 
person or persons whomsoever. 

44. The sum charged by the order of a county court under this Duration of 
Act shall be a charge on the holding for the landlord's interests ^ ^^^' 
therein, and for all interests therein subsequent to that of the landlord ; but so 
that the charge shall not extend beyond the landlord's interest where the landlord 
is himself a tenant of the holding. 



Crown and Duchy Lands, 

46. This Act shall extend and apply to land belonging to Her ^Jf ^C^own^' 
Majesty the Queen, her heirs and successors, in right of the Crown, lands. 

With respect to such land, for the purposes of this Act, the Com- 
missioners of Her Majesty's Woods, Forests, and Land Bevenues, or one of 
them, or other the proper officer or body having charge of such land for 
the time being, or in case there is no such officer or body, then such person as 
Her Majesty, her heirs or successors, may appoint in writing under the Boyal 
Sign Manual, shall represent Her Majesty, her heirs and successors, and shall be 
deemed to be the landlord. 

Any compensation payable under this Act by the Commissioners of Her Majesty's 
Woods, Forests, and Land Bevenues, or either of them, in respect of an improve- 
ment of the first class, shall be deemed to be payable in respect of an improvement 
of land within section one of the Crown Lands Act, 1866, and the amount thereof 
shall be charged and repaid, as in that section provided with respect to the costs, 
charges, and expenses therein mentioned. 

Any compensation payable under this Act by those commissioners, or either of 
them, in respect of an improvement of the second class, or of the third class, shall 
be deemed to be part of the expenses of the management of the land revenues of 
the Crown, and shall be payable by those Commissioners out of such money and in 
such manner as the last-mentioned expenses are by law payable. 

46. This Act shall extend and apply to land belonging to Her Application of 
Majesty, her heirs and successors, in right of the Duchy of Duchy of*^ ° 
Lancaster. Lancaster. 

With respect to such land, for the purposes of this Act, the Chancellor for the 
time being of the Duchy shall represent Her Majesty, her heirs and successors, 
and shall be deemed to be the landlord. 

The amount of any compensation payable under this Act by the Chancellor of 
the Duchy in respect of an improvement of the first class shaJl be deemed to be 
an expense incurred in improvement of land belonging to Her Majesty, her heirv 
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or snooessors. in right of the Duchy, within section twenty-five of the Act of the 
fifty-seventh yenr of King George the Third, chapter ninety-seven, and shall he 
raised and paid as in that section provided with respect to the expenses therein 
mentioned. 

The amount of any compensation payable under this Act by the Chancellor of 
the Duchy in respect of an improvement of the second class or of the third class 
shall be paid out of the annual revenues of the Duchy. 

The amount of any compensation payable under this Act to the Chancellor of 
the Duchy shall be paid into the hands of the Receiver General of the revenues of 
the Duchy, or of his sufficient deputy or deputies ; and receipts shall be given by 
him or them for the same ; and the same shall be applied as purchase money for 
land sold under the Duchy of Lancaster Lands Act, 1855, is applicable under 
section two of that Act. 

A lioati ^^' ^^"^ ^^^ ^^^ extend and apply to land belonging to the 

of Act to Duchy of Cornwall. 

atcoraSa^^ ^^*^ respect to such land, for the purposes of this Act, such 

person as the Duke of Cornwall for the time being, or other the 
personage for the time being entitled to the revenues and possessions of the Duchy 
of Cornwall, from time to time, by sign manual, warrant, or otherwise, appoints, 
shall represent the Duke of Cornwall, or other the personage aforesaid, and be 
deemed to be the landlord, and may do any act or thing under this Act which a 
landlord is authorised or required to do thereunder. 

Any compensation payable under this Act by the Duke of Cornwall, or other the 
personage aforesaid, in respect of an improvement of the first class, shall be 
deemed to be payable in respect of an improvement of land within section eight of 
The Duchy of Cornwall Management Act, 1863, and the amount thereof may be 
advanced and paid from the money mentioned in that section, subject to the provi- 
sion thereii^ made for repayment of sums advanced for improvements. 

Ecclesiastical and Charity Lands. 

48. Where lands are assigned or secured as the endowment of 
archbishop ft B^e, the powers by this Act conferred on a landlord shall not be 

or bishop. exercised by the archbishop or bishop, in respect of those lands, 

except with the previous approval in writing of the Estates Committee of the 
Ecclesiastical Commissioners for England. 

li ndl d ^^* Where a landlord is incumbent of an ecclesiastical benefice, 

incumbent of the powers by this Act conferred on a landlord shall not be exercised 
benefice. y^y j^^^ ^ respect of the glebe land or other land belonging to the 

benefice, except with the previous approval in writing of the Governors of Queen 
Anne's Bounty (that is, the Governors of the Bounty of Queen Anne for the 
Augmentation of the Maintenance of the Poor Clergy). 

In every such case the Governors of Queen Anne's Bounty may, if they think 
fit, on behalf of the incumbent, out of any money in their hands, pay to the tenant 
the amount of compensation due to him under this Act ; and thereupon they may, 
instead of the incumbent, obtain from the county court a charge on the holding, 
in respect thereof, in favour of themselves. 

Every such charge shall be effectual, notwithstanding any change of the 
incumbent. 
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The Governors of Queen Anne's Bounty, before granting their approval in 
any case under this section, shall give notice of the application for their approval 
to the patron of the benefice (that is, the person, officer, or authority who, in case 
the benefice were then vacant, would be entitled to present thereto). 

60. The powers by this Act conferred on a landlord shall not _ ,, . 
, . f , . , . .. , , .^ 1 , Landlord, 

be exercised by trustees for ecclesiastical or charitable purposes charity 

except with the previous approval in writing of the Charity Com- trustees, &c. 
missioners for England and Wales. 



Notice to quit. 

51. Where a half-year's notice, expiring with a year of tenancy, 
is by law necessary and sufficient for determination of a tenancy ^ ouit. ^^ ^^ 
from year to year, a year's notice so expiring shall by virtue of 
this Act be necessary and sufficient for the same ; but nothing in this section shall 
extend to a case where the tenant is adjudged bankrupt, or has filed a petition for 
a composition or arrangement with his creditors. 



Besumption for improvements, 

62. Where on a tenancy from year to year a notice to quit is 
given by the landlord with a view to the use of land for any of the of possession 
following purposes, — ^^r cottages, 

The erection of farm labourers cottages or other houses, with or 
without gardens ; 

The providing of gardens for existing farm labourers cottages or other houses ; 

The allotment for labourers of land for gardens or other purposes ; 

The planting of trees ; 

The opening or working of any coal, ironstone, limestone, or other mineral, or 
of a stone quarry, clay, sand, or gravel pit, or the construction of any works 
or buildings to be used in connexion therewith ; 

The obtaining of brick, earth, gravel, or sand ; 

The making of a watercourse or reservoir ; 

The making of any road, tramroad, siding, canal, or basin, or any wharf, pier, 
or other work connected therewith ; 
and the notice to quit so states, then it shall, by virtue of this Act be no objection 
to the notice that it relates to part only of the holding. 

In every such case the provisions of this Act respecting compensation shall apply 
as on determination of a tenancy in respect of an entire holding. 

The tenant shall also be entitled to a proportionate reduction of rent in respect 
of the land comprised in the notice to quit, and in respect of any depreciation of 
the value to him of the residue of the holding, caused by the withdrawal of that 
land from the holding or by the use to be made thereof ; and the amount of that 
reduction shall be ascertained by agreement or settled by a reference under this 
Act, as in case of compensation (but without appeal). 

The tenant shall further be entitled, at any time within twenty-eight days after 
service of the notice to quit, to serve on the landlord a notice in writing to the 
e£Feot that he (the tenant) accepts the same as a notice to quit the entire holding, 
to take effect at the expiration of the then current year of tenancy ; and the notice 
to quit shall have effect accordingly. 

U 
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Fixtures. 

„ ^ . 63. Where after the commencemeBt of this Act a tenant affixes 

perty in fix- ^ ^^^ holding any engine, machinery, or other fixture for which 
oS*erv*Ao ^® ^ "°* under this Act, or otherwise entitled to compensation, 

and which is not so affixed in pursuance of some obhgation in 
that behalf or instead of some fixture belonging to the landlord, then such fixture 
shall be the property of and be removable by the tenant : 
Provided as follows : — 

1. Before the removal of any fixture the tenant shall pay all rent owing by 

him, and shall perform or satisfy all other his obligations to the landlord 
in respect of the holding : 

2. In the removal of any fixture the tenant shall not do any avoidable damage 

to any building or other part of the holding : 
8. Immediately after the removal of any fixture the tenant shall make good 
all damage occasioned to any building or other part of the holding by 
the removal : 
4. The tenant shall not remove any fixture without giving one month's 
previous notice in writing to the landlord of the intention of the tenant 
to remove it. 
6. At any time before the expiration of the notice of removal, the landlord 
by notice in writing given by him to the tenant, may elect to purchase 
any fixture comprised in the notice of removal, and any fixture thus 
elected to be perchased shall be left by the tenant, and shall become the 
property of the landlord, who shall pay the tenant the fair value thereof 
to an incoming tenant of the holding ; and any difference as to the value 
shall be settled by a reference under this Act, as in case of compensation 
(but without appeal) : 
But nothing in this section shall apply to a steam engine erected by the tenant if, 
before erecting it, the tenant has not given to the lardlord notice in writing of his 
ntention to do so, or if the landlord, by notice in writing given to the tenant, has 
objected to the erection thereof. 



General Application of Act. 

oSSS^^?"" ^^' N?*^^8 ^ *^i« ^«* «^^ Prevent a landlord and tenant, 

or intending landlord and tenant, from entering into and carrying 
into effect any such agreement as they think fit, or shall interfere with the 
operation thereof. 

Adoption of ^^* ^ landlord and tenant, whether the landlord is absolute 

parts of Act by owner of the holding for his own benefit or not, may, in any 

8'^™®^ • agreement in writing relating to the holding, adopt by reference any 

of the provisions of this Act respecting procedure or any other matter, without 
adopting all the provisions o f this Act ; and any provision so adopted shaU have 
effect in connection with the agreement accordingly. 

But where, at the time of the making of the agreement, the landlord is not 
absolute owner of the holding for his own benefit, no charge shall be made on the 
holdmg, under this Act, by virtue of the agreement, greater than or different in 
nature or duration from the charge which might have been made thereon, under 
this Act, in the absence of the agreement. 
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56. This Act shall apply to every contract of tenancy beginning Application of 

after the commencement of this Act, unless, in any case, the ^ct to future 

tenancies, 
landlord and tenant agree in writing, in the contract of tenancy, 

or otherwise, that this Act, or any part or provision of this Act, shall not apply to 

the contract ; and, in that case, this Act, or the part or provision thereof to which 

that agreement refers (as the case may be), shall not apply to the contract. 

67. In any case of a contract of tenancy from year to year or 
at will, current at the commencement of this Act, this Act shall of Act to 
not apply to the contract, if within two months after the com- existing 
mencement of this Act the landlord or the tenant gives notice in 
writing to the other to the effect that ho (the person giving the notice) desires that 
the existing contract of tenancy between them shall remain unaffected by this Act ; 
but such a notice shall be revocable by writing ; and in the absence of any such 
notice, or on revocation of every such notice, this Act shall apply to the contract. 

In every other case of a contract of tenancy current at the commencement of 
this Act, this Act shall not apply to the contract. 

58. Nothing in this Act shall apply to a holding that is not 

either wholly agricultural or wholly pastoral, or in part agricultural ^^^^fJ" ^' 

and as to the residue pastoral, or that is of less extent than cultural wid 

'^ smallholdings, 

two acres. 

59. A tenant shall not be entitled to claim compensation under Exception 
this Act and under any custom of the country or contract in ^mpenSSon. 
respect of the same work or thing. 

60. Except as in this Act expressed, nothing in this Act shall (jg^eyaji 
take away, abridge, or prejudicially affect any power, right, or saving of 
remedy of a landlord, tenant, or other person, vested in or "^*®' 
exerciseable by him by virtue of any other Act or law, or under any custom of the 
country, or otherwise, in respect of a contract of tenancy or other contract, or of 
any improvement, waste, emblements, tillages, away-going crops, fixtures, tax, 
rate, tithe-rentcharge, rent, or other thing. 
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INDEX. 



A. 

Auction, origin of term« 13. 

first imposition of duty, 22. 

BuppoEel origin of, 14. 

sale of Boman Empire by, 16. 

oommou practice in reign of Charles II. of selling by, 21 

employing persons to bid at, 25. 

duties on, 33. 

auctioneer's power to bind purchaser does not extend beyond, 50. 

property put up by, should b(» described with perfect accuracy, 70. 

effect of advertising for peremptory sale by, 96. 
AucTio hereditaria, 14, 15. 
AucTio sub hasta, 14, 15. 

Abgkntarii, conduct of sale by, among the Romans, 14. 
Auctions, rpference to, in the literature of the 18th century. 21. 

ruinous tendency of, decried in the 18th century. 23. 

drinking at, 29. 
Auctioneer and Attobnet, combined occupations of, 15, 63. 
Anglo-Saxon period, 

record of sale during, 17. 
Appeal against a decision holding auctioneer liable to damages, 38. 
Adyebtibement of Sale, not a contract, 42. 

nor a warrailty that all the articles adyertised would be 
put up, 42. 
Altebation in printed particulars and conditions, 52. 
AuTHOBiTT, where essential, 44. 
Action, against auctioneer for damages, 38. 

by an auctioneer against a purchaser, 39, 79, 72. 
against auctioneer for withdrawal of articles from sale, 42. 

to recover balance of a deposit, 73. 
on a question of misdescription, 67. 
for recovery of rent promised by him out of produce 

of sale, 43. 
for negligence in selling otherwise than for ready 
money, 45. 
Advance, engagement to employ in consideiation of, 100. 
AsJOiNiNO property partially included in plan in error, 130. 
AoBEEMENT by auctioneer for selling, 100. 
Aobicultubal Holdings Act, 204. 

Acceptance should not be taken where conditions stipulate for cash, 45. 
Attobney, Yendob's, not a stakeholder, 65, 
Agent, purchaser acting as, without knowledge of auctioneer, 57. 
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AosNT — (continued.) 

liable for interest paid to him for his principal, 65. 

a soUcitor professing to receive deposit as, is bound to pay it over on 

demand, 65. 
Agbncy, plea of, to set aside purchase, 56. 
Appobtionment of rents, 165. 
Appbaiseubnt Sale under distress, 225. 
Abbitbation, 240. 
AssioNBES of life policies, 210. 
AucTioMBEB, who may be deemed such, 34. 

christian and surname, and residence to be exposed when selling, 85. 

may be arrested on non-production of licence, 35. 

prohibition affecting, 36. 

appointment of, implied by, authorizes him to bind vendor, 37. 

purchaser's act of bidding operates as appointment of auctioneer as 
his agent, 37. 

his liability on omitting to make a binding contract, 37. 

his clerk may bind the vendor, 38. 

action for recovery of damages against, 38. 

the authority of his clerk to make entry on behalf of highest bidder ,39. 

action by, against a purchaser, 39. 

how he may be held responsible to thu'd parties, 41. 

action against, for withdrawal of articles from sale, 42. 

bound by notice of arrangement between vendor and third parties, 
41, 101. 

promise by, for payment of rent out of produce, 42. 

effect of threat to distrain made to, before and after a sale, 44. 

made after sale vitiates auctioneer's authority, 44. 

not authorized to take bills or acceptances in the face of conditions 
stipulating for payment in cash, 45. 

his liabiUty in consequence of accepting a bill in lieu of cash, 45. 

conditions are evidence of 'his authority to give credit, 48. 

neglect of a vendor to give notice to auctioneer of a dishonoured bill, 
which auctioneer had taken in lieu of cash, will not absolve 
auctioneer from liability for negligence, 48. 

where notice had been given by vendor to purchaser not to pay, 48. 

effect of his procuring a bill of exchange for residue of purchase 
money, contrary to stipulations in the conditions. 50. 

his power to bind purchaser does not extend beyond auction, 50. 

sale by, after the auction, 50, 106. 

must have such a possession as will enable him to support action, 51. 

has a special property in goods and chattels as bailee, 51. 

inadvertently signing unaltered printed particulars and conditions, 52. 

when parole evidence of, may be received, 52. 

verbal statement of, from box, as to wrong description, 52. 

action against, for recovery of deposit by purchaser, 52. 

responsibility of, ou account of omission to disclose name of prin- 
cipal, 53. 

action against, in sale of railway shares, 53. 

purchaser acting as agent without knowledge of 56. 

a mere stakeholder, 63. 
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AucnoKEEB — {continued.) 

his liability on parting with deposit to vendor after notice given liim 
by porcliaser, of objections to title, 63. 

laying himself open to a suit throngh misleading purchaser, 63. 

parting with deposit before objections to title cleared, 63. 

his duty in regard to deposit when acting as stakeholder, 64. 

is impliedly by law a stakeholder, 65. 

loss tiurongh insolvency of, 66. 

oases affecting him in his relation to vendor as agent, 66. 

his position in sales by the court. 66. 

sale by, under the direction of the conrt after property has been 
bought in, 66. 

his liability for misdescription, 67. 

misunderstanding between vendor and. 70. 

his power as to reserved bidding, 70. 

action against, for sale of hay, 73. 

costs in an action allowed him for having acted hand fide, 73. 

may recover cash, though he took a receipt or set-off in payment, 79. 

has a possession coupled with an interest in goods entrusted to 
him, 80. 

his liability to claims for set-offs, 80. 

selling and delivering without payment, 81. 

selling as agent, trustee, and, 81. 

action by, on sale of horse, 81. 

action by, on an I.O.U., 82. 

how his power to sue a purchaser is affected, 82. 

effect of his suing as one of the contracting parties, 83. 

after knocking down the hammer is agent for buyer as well as seller,83. 

order on, to pay deposit into court, less his dlums, 84. 

entitled prim& facie to file a bill of interpleader, 85. 

where having been made a co-defendant in an action, bill against him 
dismissed, 85. 

his liability for irregularity, 85. 

cannot deviate from the terms of the conditions, 86. 

how far he can draw up conditions, 87, 88. 

his liability for omitting to provide by the conditions for non-pro- 
duction of lessor's title, 88. 

wrongfully selling, 89. 

bidding so as to invalidate the sale. 91. 

putting up property without reserve contracts with the highest bond 
fide bidder that sale shall be without reserve, 93. 

allowing highest bidder to go out of room without signing contract or 
paying deposit, 96. 

advertising for peremptory sale, 96. 

after been employed to sell by auction, entitled to a commission on a 

sale by the vendor by private contract, 98, 99. 
usage or custom in connection with the business of, 97, 98. 

not entitled to charge where he sells also as executor and trustee, 99. 

in the absence of an agreement, entitled to reasonable remunera- 
tion, 100. 

Tendor bound by agreement to employ, 100. 
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Auctioneer — (continued.) 

action against the solicitor employing him in lespeot of his charges.lOO. 

agreement between owner and, 101. 

may be his own vendor, 103. 

cannot act for both vendor and purchaser, 103. 

buying, 111. 

deposition by, as to custom of reserving plots in a building estate, 129. 

his indirect connection with the legal profession — what transactions 

his business may embrace, 161. 
would he be justified in refusing to offer under vague oouditions, 169. 
a recent case against, on the sale of a horse, 173. 

B. 

Babylonian Wife Auctions, 13. 
Bargain and Sale, earliest record of, 13. 
Bankers of ancient Home. 

corresponding with the auctioneer, 14. 
Bona Fide, costs in an action for having acted, 73. 
Bonuses carried with assignment of hfe poUcy, 211. 

Bills or Acceptances, should not be taken where conditions stipulate for cash, 45, 

neglect of a vendor to give notice of dishonor will not 

absolve auctioneer from liability for negligence, 48. 
common practice of payment by, in the city, 49. 
payment by is not valid for purpose of discharging 

debtor, 49. 
(bill of exchange) giving auctioneer a, 50. 
Bidding, selling by glass of brandy to anyone, 24. 

arguments against persons bidding for vendor, 25. 
made by agent to an auctioneer, 57. 
may be retracted before hammer is down, 84. 
effect of auctioneer's, 91. 
Bond, condition requiring the purchaser to give with sureties, 49. 

instance of a purchaser giving a bill of exchange instead of, 49. 
Business Bestbigtions. — See Trade Bestrictions, 72. 
Business, goodwill of, 211. 

Breach of Contract (alleged), arising out of sale of horses, 94. 
Bankruptcy, scale cited as a limit of charge, 100. 
Building Estate, portion retained undisclosed in plan, 128. 

C. 

Christianity, supposed connection of sales by auction with the introduction of, 

into ancient Britain, 17. 
Church, distribution of the estates of, 19. 

Charles II., statute passed on the accession of, aboHtioniug military tenure, 20. 
Candlestick Bidding, 24. 
Cicero, Diogenes, 25. 
Chose in Action, 209. 
Contract to be made in writing and signed by the party against whom it is used, 37. 

liability of auctioneer on omission to make a binding one, 37. 

notice of rescinding, 53. 
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OoKTBACT — (continued,) 

with third party, concealed will affect a vendor's claim for specific 

performance against a bona fide purchaser, 67. 
action by auctioneer against purchaser on his inability to complete, 82. 
evidence of, 104. 
purchaser relieved from specific performance owing to omissions in 

plans, 128. 
ditto, ditto, in particulars, 131. 

a mistake on both sides is a ground for relieving a party from a, 132 
attempted avoidance of, on the ground that same did not comply with 
statute of frauds, 137. 
' mistake is as good a ground for rescuing a purchaser from a contract, 

as fraud, 133. 
gives a right to conveyance, 166. i 

Clebk, auctioneer's, may bind vendor, 37. 

his entry of purchaser's name in sales ledger, 38, 40. 
his authority to make entry on behalf of highest bidder, 39, 104. 
not an automaton, but acts in a known character, 40. 
CoMUissioM, discoveries at Pompeii refering to the practice of paying by, 96. 
action for recovery of, 98. 
when not payable, 99. 

recovery of part on an engagement to employ, 100. 
where two were employed to sell, 101. 
direct and indirect consequence of a sale and daim for, 101. 
Lord St. Leonard's observations on, 97. 
Catalogue, conditions and sales, ledger. 

identity of connection between the three, 37. 
should be referred to in the sales ledger, 38. 

describing goods as wholly the property of one, whereas part were the 
property of another, 81. 
Custom, or usage, 97, 98. 
CoNVBTANCE, coutract implies a right to, 166. 
Covenants for title, 166. 
County Coubt, action in, 88, 41. 
Cash, payments in, as against bills or acceptances, 45. 

taking bill or acceptance in lieu of, will not absolve auctioneer from liability 
to action for negligence, 48. 
Credit, authority to give, 48. 

Cbeditob, insurance by, of the life of a debtor, 209. 
Cbopb, to whom they belong, 167. 
Compensation, on the ground of error in quantity. 
Cheque, payment to auctioneer by, instead of cash, 49. 

CoNTAOious Diseases (Animals') Act, in its relation to a sale of pigs, 175, 177. 
Coubt, sales by the, directions to auctioneers on, 66. 
Coubt of Appeal, horse case carried to, ] 73. 

Conditions of Sale, where they should be connected with catalogue and sales 

ledger, 37. 
as to delivery at the fall of the hammer, 43. 
question raised upon, which did not authorize to give 

credit, 48. 
question raised which stipulated for purchaser giving a bond 
with two or more sureties, 49. 
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Conditions of Sale — {continued.) 

see special conditioua Id WilliamsoD v. Barton qaoted, 57. 

construction of, as to vendor's solicitor being stakeholder, 66. 

the usual condition with regard to errors of description. 

compensation claim under, 68. 

as to auctioneer's power to draw up special conditions, 87, 103. 

printed and posted up under the auctioneer's box, coupled 
with a declaration that the conditions are as usual, con- 
stitute a suflficient notice of them to purchaser, 93. 

remarks of Malins, V.C., on the preparation of particulars 

and, 132. 
pui'chaser entitled to compensation for error in quantity. 

notwithstanding the usual condition as to " errors, mis- 
statements, or omissions," 135. 

their intention being to restrict the purchaser's right to an 
investigation of vendor's title, 162. 

what are considered depreciatory, 164. 

as to evidence of seizin, 170. 

error or mistake, 1 70. 

as to default in completion of purchase, 170. 

special, as to horse sales, 173. 

D. 

Drama, influence of auctioneering upon the, 21. 
Dutch Auctions, 23. 
Dumb Bidding, 24. 
Duties, Auction, 33. 

DiOOBNES, 25. 

Distbebb for non-payment of rent or tithes under £20, who may sell under, 34. 

promise by auctioneer to pay rent in order to avoid, 42. 

threat of, made to auctioneer before and after sale, 44. 

review of the law of, 215. 

what may be destrained, 221. 

Deposit, to be paid on non-production of licence, 35. 

refundment of, on production of proper licence, 36. 

I parting with, after notice of objections to title, 63. 

I auctioneer's duty as stakeholder when received by him, 64. 

■ making an auctioneer defendant as to, 84, 85. 

variation in custom as to payment of, 107. 

i Damaoeb, liability of auctioneer to, 37. 

t action for recovery of, against a purchaser, 38. 

how a plaintiff became non-suited in a action for recovery of, against 

purchaser, 38. 

remedy at law for, through mistake of purchaser, 77. 

reHef of a purchaser from contract, not get rid of question of damages, 79. 

for non-fulfilment of engagement to employ, 100. 

Descbiption. — See also Mis-descbiption. 

Wrong, 52. 

*' the usual and known description," 78. 

*' the known and rated," 74. 

Defects of Title, refusal of a purchaser to complete on account of, 73. 

Dbbtob, insurance by creditor of life of, 209. 
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E. 

Excise Licbmbe, goods subject to/auctioneer may sell under liis licence, 35. 

** Errors in Dbscriptiom," claim for compensation under the usual condition in 

regard to, 68. 
Executor Auctioneer, cannot charge commission, 99. 
Equity of Bbdbvption, sale of, not stated as such in particulars, 131. 
Error in Quantitt, purchaser entitled to compensation on the ground of, 135. 
Errors and Inaccuracies, small unintentional, will be covered by usual conditions 

as to errors, omissions, or mis-statements, 135. 
Easements, 199, 200. 

F. 

Fbmalb Auctioneer, 24. 

Frauds, Statute of, 37, 50, 82, 83, 137. 

Furniture, sale of, bj priyate contract instead of by ailction, 46. 

Freehold, question raised as to, articles affixed to, 51. 

Fixtures, attached to freehold, 51. 

what is possession in, sufficient to support action, 51. 

hew they pass, 167. 

remarks on, 235. 
Fieri Facias, selling goods under writ of, 89. 
FiBNCEs, 233. 

G. 

Glass of Brandy, last bidder receiving, decided to be buyer, 24, 
GoLDSMiTH*s Note, payment by, 49. 

Goods, auctioneer must have such a possession as will enable him to support an 
action, 51. 
sale and deUvery of, without payment, 81. 
Goodwill of Business, 211 to 215. 

H. 

Herodotus, 13. 

Hide of Land, quantity of, 17. 

Henry the YIII., distribution of the estates of the church by, 19. 

era of introduction of changes in the land tenure, 20. 
House of Lords, appeal to, for remission of duty, 34. 

pig case carried to, 175. 
House Agency, 247. 

Horse, where an auctioneer was liable for omitting to make a binding contract for 
sale of, 37. 
puffing, 81, 90. 
mis-representation on sale of, 92. 
cases arising out of sale of, 92, 93. 94. 
a recent case of dispute as to a sale by auction of, 173. 
Hay and Corn, action on sale to a purchaser as agent, 56. 

consent to allow to remain on premises beyond the time stipulated 
' by conditions, 73. 
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Highest Bidder, authority of auctioneer's clerk to make eutry on behalf of, 30. 

vendor's right of action against, affected by employment 
puffer, 90. 

I. 

Juvenal's Satires, 16. 

Inch of Candle, sales by auction by, 22. 

Interest, agent liable for, on money received by him for his principal, 65. 

Intoxication, court will not decree specific performance in cases of, 78. 

Ireland, recovery of small debts, 85. 

Inadvertently, signing, 52. 

** Instructed by the Proprietor," held to sufficiently comply with statute of 

frauds, 137. 
iNruMBRANCEB, fatal omission to disclose, 131. 
Irrsoularity, auctioneer's liabihty for, 85. 
Imprisonment, for non-production of licence or payment of a deposit, 35. 

does not discharge penalty for selling without a licence, 36. 

I. 

Interpleader order procured by auctioneer, 55, 66, 85. 
I.O.U.. action by auctioneer against a purchaser on, 82. 
Insolvency of Auctioneer, losses through, 66. 
Literature, auction, current in 18th century. 21 and 22. 
Licence, cost of, 29, 34. 

suggested mitigation of cost of, for a period. 29. 

penalty for not taking out, 34. 

exceptions from taking out. 34. « 

as to production of, when called on, 35. 

will not authorize Auctioneer to deal in articles subject to excise 
licence, 16. 
Land Clauses Consolidation Act, 266. 
Lien, for charges, 80. 

effect of parting with, 81. 
Life Policy, 209. 
Lights, 235. 
Lessor's Title, action against auctioneer for omitting to provide against lessor's 

title, 88. 
Land Tax, mis-leading a purchaser as to, 136. 
Landlord and Tenant, relation of, 227. 

Lord St. Leonard's observations on auctioneer's commission, 97. 
Leases for lives, property, sold subject to, 165. 
Leaseholds, general remarks on, 193, 194, 195. 

liability to decay, 194. 
Letting and Management, 248. 

M. 

Money Changers corresponding with auctioneers, 14. 

Mensarii or Public Bankers distinguished from argentarii, 14. 
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Maoisteb Auctionis, 14. 

Metropolitan Valuation Act, 181). 

Maddinolt, in Cambkidoeshirb, value of tin estate at, in Henry YIII. reign, 19. 

Military Tenure, abolition of. 20. 

MiBDEBCBiPTiON, auctioneer's liability for, 67. 

refusal to complete on the ground of, 73, 74, 75. 
conditions as to, 168. 
MoBTOAOEE, adopting acts of mortgagor entering into a contract for sale, 

stands in the shoes of vendor, 66. 
effect of advertising for peremptory sale by direction of, 96. 
MoBTOAGOB, contract by, effect on mortgagee, 66. 
Mistake, principle of tiie court in cases of, 69. 

fixed rules as to, 71. 
Misundebbtandino, purchaser cannot enforce specific performance where between 

vendor and auctioneer there was a, 70. 
Map. — See Plan. 
Measure Statute, 136. 

N. 

Name and Residence to be exposed when selling, 85. 
Neolioence, action for damages against an auctioneer for, 38. 
Notice to auctioneer of arrangement between vendor and third parties where the 
auctioneer is bound by, 41, 104. 

of claims, 105. 

to quit, remarks on, 229. 

0. 

Occupation, litigation through a mis-statement as to, 72. 
Outgoings, conditions should provide for, 167. 
Offensive Trades. — See Trade Bebtrictions. 

P. 

Prcetorian Guards, sale of the Boman Empire by, 16. 
Pertinex, Emperor, sale of his crown by auction, 16. 
Pasture Land, insorrection caused owing to excessive quantity of, 19. 
Puffers, arguments against, 25. 
professional, 77. 

refusal of a purchaser to complete on account of employment of, 90. 
Penalty for not taking out a licence, 34. 

for not shewing name and residence when beginning auction, 35. 
for nonproduction of licence, 35. 
for concealment of title deeds, 169. 
Pigs, disputed transaction on a sale of, 175. 
Prior Incumbrances, 201. 

Purchaser, action for recovery of damages against, 38. 

by auctioneer, 39, 81, 82. 83. 
his liability in consequence of his giving a bill to auctioneer for part of 

purchase money, 48, 49. 
cannot be bound by auctioneer after the auction, 50. 
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PuRCHASEB — {continued.) 

claiming to set off value of goods, 51. 

cannot enforce specifio performance where wrong pai*ticular8 and 

conditions sig^ned by auctioneer, 62. 
character in which he bids, 56. 

and vendor, auctioneer's position in cases of dispute between, 66. 
buying of an auctioneer selling under the court, after property had 

been bought in, 66. 
relieved from specific performance in consequence of a concealed 

contract by vendor with a third party at a less sum, 67. 
oftnnot enforce specific performance where a misunderstanding existed 

between vendor and auctioneer, 71. 
refusal of, to accept lots in consequence of omission to disclose a right 

of way, 72. 
buying a lot by mistake, 77. 
attempt by, to foister a receipt on auctioneer for a set-off against 

vendor, 81. 
settling with vendor without auctioneer's knowledge, 81, 
action by auctioneer against, on an I.O.U., 82. 

affected by the auctioneer himself having 
written down the purchaser's name, 82 
may retract his bidding before the fall of the hammer, 84. 
action against, for refusal to complete purchase, 90. 
putting in a legacy as set-off, 92. 
notice to auctioneer from, 104. 
buying after an auction, 104. 

cannot elect to forfeit deposit and retire from bargain, 109. 
cannot claim to retain deposit as a set-off against a debt owing him 

from auctioneer, 107. 
being the auctioneer. 111. 

refusing to complete on a question raised on the plan, 128. 
having included in his purchase deed part of an adjoining property in 

error, 130. 
relieved by the court on the ground that incumbrances not sufficiently 

disclosed, 131. 
entitled to compensation for error in quantity, notwithstanding usual 

condition as to error, &c., 135. 
entitled to a full investigation of vendor's title except where otherwise 

provided, 162 
as to the desirability of throwing expense of investigation of vendor's 
title upon, 162. 
Pabtiottlabs and CeNDiTiONS, inadvertently signing imaltered copies, 52. 

mistakes are usually construed in favor of pur- 
chaser, 68. 
where a purchaser claimed under, more than what 

the vendor had intended to include, 71. 
errors in, as to trade restrictions, 72. 
where a purchaser not bound by, 92. 
general remarks on, 112. 
what they should disclose, 126. 
of a reversionary interest subject to a mortgage 
case upon, 131. 
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Pabticulars and Conditions — (continued) 

remarks of Matins , V.C. on the preparation of, 132. 
principle as to statement in, 136. 
Pabol evidence of auctioneer, 52, 106. 
Pbbevptory Sale, effect of advertising for, 96. 
Principal, personal liability of auctioneer on omitting to disclose, 53. 
Plba of agency, 56. 

of notice of unsoundness, 94. 
Produce of Sale. — Auctioneer not justified in paying over produce of sale where 

notice has been given him by third parties, 41. 
rival claimants to, 65. 
PoBBBBBioN, Bs distinguished from rents and profits, 166. 
Plan, fatal omission from, 128. 
over descriptions in, 130. 
PoKPXii, discoveries at, referring to the practice of paying by commission, 96. 
Pbopbietob, instructed by, 137. 



Q. 



QuABE Claubum Fbboit, 51, 52. 



B. 



BoMANB, supposed invention of mode of auction by, 13. 

sale of military spoils among, 13. 
Roman Empire, sale of, by auction, 16. 
Bebidencb, with name to be exposed when selling, 35. 
Bent, payment in kind, of, 18. 

under £20 distress for, who may sell, 34. 

promise by auctioneer to pay, 42. 

conditions as to, 165. 

apportionment of, 165. 

extinguishment of, 168. 
Bailway Shabes, dispute arising out of sale of, 53. 
Bailwat Company, sale to, what it may be sometimes necessary to provide for, on 

an estate being intersected by a railway, 200. 
Bebebvx, without, effect of, in a sale to a bondfidf purchaser, 67. 

explanation of a sale without, 67. 
Bebebved Bidding, auctioneer's authority as to, 70. 
Bbvxbbionaby Intebest, subject to a mortgage, 134. 

notices of assignment of, 210. 
Bight of Way, omission to disclose, 72. 
Bemunebation on sale by private contract, 100. 
Bbquibitionb on Title, purchaser's right to make. 165. 

S. 

•• Statute of Fbaudb." — See Fbaudb. 

Statute Measure, 136. x 

Surname and Besidbncb to be shewn when selling, 35. 



319 

Statutes. 

61 Hen. III. o. 4, p. 21y. 

35 Hen. VIH. c. 24, p. 19. 

29 Car. II. c. 3, 8.-17, p. 37. 
11 Geo. II. 0. 19, p. 218. 

17 Geo. III. 0. 60, p. 33. 
19 Geo. III. c. 66, p. 83. 

66 Geo. III. 0. 60. p. 218. 

67 Geo. III. 0. 93, p. 226. 
6 Geo. IV. 0. 81, p. 33. 

6 Geo. IV. c. 48, p. 34. 

7 & 8 Geo. IV. 0. 17, p. 227. 
1 & 2 Will. IV. c. 68, p. 66. 

3 «fe 4 Will. IV. c. 27, s. 34, p. 168. 

6 & 7 Will. IV. c. 76, p. 34. 

7 Will. IV. & 1 Vict. c. 69. p. 246. 

6 & 7 Will. IV. & 1 Vict. 0. 71, p. 246. 

7 Will. IV. & 1 Vict. c. 43, p. 36. 

7 Will. IV. & 1 Vict. c. 41, p. 36. 
6 <fe 7 Vict. 0. 30, p. 221. 

8 Vict. c. 16, 8. 1, p. 33. 

8. 2, p. 34. 
a. 4, p. 34. 
8. 6, p. 34. 
8. 6 & 7, p. 36. 

13 Vict. c. 92, p. 221. 

14 & 16 Vict. c. 26, p. 219, 238. 246. 
16 & 17 Vict. c. 61, p. 197. 

22 <fc 23 Vict. c. 36, p. 169, 277. 

23 A 24 Vict. c. 146, p. 278. 

24 & 26 Vict. c. 97, p. 228. 
24 & 26 Vict. c. 21, p. 247. 

26 & 26 Vict. 0. 63, p. 206. 

27 & 28 Vict. c. 66, p. 36. 

28 & 29 Vict. c. 42. p. 247. 

30 & 31 Vict. c. 48, p. 92, 162. 

31 & 32 Vict. c. 67, p. 189. 
31 & 32 Vict. 0. 117. p. 247. 
31 & 32 Vict. c. 4, p. 199. 
34 & 36 Vict. c. 79, p. 222. 

36 & 36 Vict. 0. 92, p. 226, 226. 

36 & 37 Vict. c. 42, p. 247. 

37 & 38 Vict. c. 78, p. 148. 

38 & 39 Vict. c. 92. p. 229. 

Sale, note or memorandum of, sufficient to satisfy the statute of frauds. 38. 

advertisement of, is not a warranty that all the articles advertised will 
sold, 42. 

effect of threat to distrain before and after, 44. 

how a threat to distrain made after a siale may vitiate auctioneer's au- 
thority, 44. 

by the court, directions 'to auctioneers on, 66. 

purchaser cannot evade purchase on a plea that the auctioneer 
had sold after the property had been bought in, 66. 
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Salb — (continued.) 

to a purchaser set aside through a misunderstandiDg between vendor and 
auctioneer, 70. 

mistake an to lot put up for, 77. 

peremptoiy, by direction of mortgagees, 96. 

by private contract after employing auctioneer to sell, 98. 

reckless and careless statements on, 135. 

to a railway company, what points it may be necessary to consider, 200. 
SoLYBNCT, notice from vendor to |hirchaser not to pay purchase money to &uctioneer 

in consequence of a doubt as to solvency of the latter, 48. 
Scotland, small debts in, 35. 

SSTTEBS, 76. 

SiGMiNo inadvertently, 52. 

Sales Lbdgeb, importance of, illustrated, 37. 

conditions and catalogue should be referred to in, 38. 
want of proof of connection with the conditions and contract, 38 . 
highest bidder bound by entry in, by auctioneer's clerk, 40. 
Staeeholdbb, auctioneer acting as, 63. 

his duty to keep deposit in his own hands until event known, 64. 
vendor's agent not a, 65. 

certain constructive words of contract constituting vendor's solicitor 
a, 65. 
SoLZCiTOB, vendor's, not a stakeholder, 65. 

certain constructive words of a contract held to constitute, a stake- 
holder, 65. 
law will not imply as in the case of an auctioneer, that he is a stake- 
holder, 65. 
action against, to hold him Uable for auctioneer's charges, 100. 
Statements, reckless and careless, 135. 
Spegitio Pebfobmance, discretion of court in cases against purchasers for, 67. 

purchaser relieved from, in consequence c^ mistake in 

particulars of sale, 69. 
cannot be enforced by purchaser in a case of sale through 
misunderstanding between vendor and auctioneer, 70. 
relief from, will not get rid of question of damages, 79. 
grounds of decree for, against a purchaser, 90. 
will not be enforced against a purchaser where he con- 
tracted under a mistake, to which the vendor .unin- 
tentionally contributed, 128. 
Set-off by a purchaser, how may affect auctioneer, 80. 
Special Conditions, 170 et seq. 
Ships, 239. 



Tithes, who may sell in distress for under £20, 34. 

on the collection of, 243. 
Tully's Offices, opinion expressed in, as to bidding up, 26. 
TiMBEB, where a purchaser gave a bill to auctioneer for residue of purchase money 
contrary to conditions, 49. 

where an auctioneer sold, by private contract after the auction, 50. 

stipulations as to, how their effect has failed, 167. 
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Timber — (continued.) 
what is, 167. 
growing, 201, 202. 

Title, notice of objections to, given by purchaser to auctioneer, 63. 
vendor's — snbject to investigation by vendor's soliditor, 162. 

Tbustee Auctioneer cannot charge commission, 99. 

Trustees, depreciatory conditions by, 164. 

Transfer of Shares, on a sale of, where the auctioneer omitted to procure, 53. 

Tenant, rights of, not affected by contract between a vendor and purchaser, 167. 

Title Deeds, concealment of, 169. 

Trade Bestrictions, if existing, should be properly noticed in the advertisement 

and particulars of sale, 72. 
Trade Usage. — See Usage. 



U. 



Usage or Custom, 97, 98, 101. 



V. 



Vendor's Solicitor, not a stakeholder, 65. 

where certain constructive words of contract constituted him 

a stakeholder, 65. 
law will not imply as in case of an auctioneer that he is a 

stakeholder, 65. 
professing to receive deposit as agent for vendor must pay 

over deposit on demand, 65. 
his consent to auctioneer's taking an I.O.U., 82. 
Valuation, omitting to obtain a new, 201. 

Valuing, general remarks on, 180 to 207. 

Vendor's Agent, vendor's solicitor not a stakeholder, but only the, 65. 

certain constructive words of a contract constituting vendor's 

soUcitors stakeholders, 65. 
vendor's sohcitor professing to receive as. must pay over deposit 
on demand, 65. 
Vendor, insolvency of, cases affecting auctioneer in liis relation as agent, 66. 

his claim for specific performance against a purchaser defeated through 

having entered into a concealed contract with third party, 67. 
misunderstanding between auctioneer and, 70. 
settling and deUvering without auctioneer's knowledge, 81. 
whether by his acts he had sufficiently authorized the auctioneer to 

sell, 86. 
bound by engagement to employ auctioneer, 100. 
endeavouring to evade statute on the ground that it did not sufficiently 

comply with statute, 137. 
either absolute owner or trustee, 169. 
Vendor and Purchaser, disputes between, and the auctioneer's relation to, 66. 

Act relating to, 149. 

V 
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< 



w. 

WXFK AXJCTIONB, 18. 

Withdrawal of Articles from sale, action against auctioneer for, 42. 
Warranty of Soundness, 93, 173. 

Y. 
Year's Purchase, early reference to mode of valuing bj, 19. 
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aSEFHL BOOKS FOR BUSINESS MEN. 



TABLES FOR THE PURCHASING OF ESTATES, Freehold, Copyhold. 

or Leasehold ; Annuities, Advowsons, &c.<, and for the Renewing of Leases 
held under Cathedral Churches, Colleges, or other corporate bodies, for 
Terms of Years certain, and for Lives; also for Valuing Reversionary 
Estates, Deferred Annuities, Next Presentations, Ac, together with 
Smart's Five Tables of Compound Interest, and an extension of the 
same to Lower and Intermediate Rates. By W. In wood. 20th Edition, 
with new and valuable Tables of Logarithms for the more Difficult 
Computations of the Interest of Money, Discount, Annuities, <fec., by 
M. FiSdor Thoman, of the Soci6t6 Cr^it Mobilier, of Paris. 12mo., 8s., cloth. 

" Those interested in the purchase and sale of estates, and in the adjustment of com- 
pensation cases, as well as in transactions in annuities, life insurances, &o., will find the 
present edition of eminent 8erviceJ'—EiigineeH7ig. 

THE PAWNBROKERS', FACTORS', AND MERCHANTS' GUIDE 
TO THE LAW OF LOANS AND PLEDGES. With the Statutes 
and a Digest of Cases on Rights and Liabilities, Civil and Criminal, as to 
Loans and Pledges of Goods, Debentures, Mercantile, and other Securities. 
By H. C. FoLKARD, Esq., of Lincoln's -inn, Barrister-at-Law, Author of 
the *' Law of Slander and Libel," &c. With Additions and Corrections to 
1876, 12mo., 3s. 6d., cloth. 
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THE LAND IMPROVER'S POCKET-BOOK OF FORMULA, TABLES, 

AND MEMORANDA, required in any Computation relative to the 
permanent Improvement of Landed Property. By John Ewart, Land 
Surveyor and Agricultural Engineer. 48. leather, gilt edges, with strap. 

" The amount of information included within the 250 pages of this admirable work is 
amazing."— Scotsman. 

" Contains in a condensed form the essence of many a treatise, and will be found of 
much service to the land agent and measurer." — Neiocastle Daily Journal. 

THE LAND VALUER'S BEST ASSISTANT : Being Tables on a very 
much improved Plan for calculating the Value of Estates. By 
R. Hudson, C.E. New Edition. Price 4s., strongly bound. 

" This new edition includes tables for ascertaining the value of leases for any term of 
years ; and for showing how to lay out plots of ground of certain acres in forms, square, 
round, &o., with valuable rules for ascertaiuing the probable worth of standing timoer to 
any amount; and is of incalculable value to the country gentleman and professional 
man"— Farmer's Journal. 



THE LAND VALUER'S AND LAND IMPROVER'S COMPLETE 

POCKET-BOOK. Consisting of Hudson's Land Valuer's Pocket-Book 
and Ewai't's Land Improver's Pocket-Book. In 1 volume, strongly 
bound, with strap, gilt edges, 7s. 6d. 
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